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United States Court of Appeals for]the 

District of Columbia 


No. 6360. 

| 

Western Industries Company. Petitioner, ! 

7 7 i 

i 

vs. 

i 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 42794. 

Western Industries Co., Petitioner, 


Commissioner op Internal Revenue, Respondent. 

Appearances: j 

For Petitioner: W. W. Spalding, Esq., Joseph C. Mever- 

stein, Esq., 

For Respondent: W. F. Gibbs, Esq., Bruce A. Loy, Esq., 
T. G. Histon, Esq. 

Docket Entries. ! 

1929. i 

Fob. 18. Petition received and filed. Taxpayer Notified. 

(Fee paid.) j 

Feb. 19. Copy of petition served on General Counsel. 
Apr. 17. Answer filed by General Counsel. 

Apr. 19. Copy of answer served on taxpayer—General Cal¬ 
endar. 

1931. 

Oct. 15. Hearing set Nov. 10, 1931. 

Oct. 20. Motion for circuit hearing at San Francisco filed 
by taxpayer. 10/22/31 granted. 

1—6360a 
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1932. 
Jan. 7. 

Jan. 12. 

Feb. 25. 

Apr. 14. 

June 6 


June 7. 

Oet. 25. 
Nov. 30. 


Dec. 14. 
Dec. 23. 


Dec. 29. 

1933. 
Jan. 16. 
Jan. 31. 
Apr. 4. 


Motion to amend petition, amendment tendered, 
filed by taxpayer. 1/8/32 granted. 

Copy of motion and amended petition served on 
General Counsel. 

Answer to amendment to petition filed by General 
Counsel. 3/8/32 copy served. 

Hearing set in San Francisco, Calif., beginning 
June 6, 1932. 

& 7. Hearing had before Mr. Sea well on merits. 
Submitted. Proceedings continued on New 
York City circuit calendar. Stipulation as to 
facts filed. 

Order of continuance, for further hearing at New 
York City, N. Y., entered. 

Hearing set in New York beginning Nov. 28, 1932. 

Hearing had before Mr. Sea well on merits. Sub¬ 
mitted. Called 11/28/32. Petitioner’s brief 
due 1/1/33; respondent’s brief due 1/15/33; 
petitioner’s reply Feb. 1, 1933—exchange by 
parties. 

Transcript of hearing of Nov. 30, 1932, filed. 

Motion for extension of time to Jan. 15, 1933, for 
petitioner’s brief and to Feb. 1, 1933, for re¬ 
spondent ’s filed—granted. 

Transcript of hearing of June 6 and 7, 1932, filed. 

Brief filed by taxpayer. 

Reply brief filed by General Counsel. 

Motion for leave to file reply brief filed by tax¬ 
payer. Reply brief lodged. 4/5/33 granted. 


1934. 


May 31. Findings of fact and opinion rendered—Herbert 
F. Seawell, Division 4. Decision will be entered 
for the respondent. 

June 1. Decision entered—II. F. Seawell, Division 4. 

Aug. 28. Stipulation of venue filed. 

Aug. 28. Petition for review by Court of Appeals of the 
District of Columbia with assignments of error 
filed by taxpayer. 

Aug. 28. Proof of service filed. 

Oet. 12. Statement of evidence lodged. 


GUY T. HELVERING. 
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1934. 

Oct. 12. Praecipe filed—proof of service thereon. 

Oct. 15. Statement of evidence approved and ordered filed. 
Oct. 22. Order enlarging time to Dec. 1, 1934, for [trans¬ 
mission and delivery of record entered. 

3 [Stamp:] United States Board of Tax Appeals. 

Filed Feb. 18, 1929. 
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United States Board of Tax Appeals. 

Docket No. 42794. 

Western Industries Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above-named petitioner hereby petitions for ty rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:AR:A-5 
—CEO-60D), dated January 19, 1929, and as a basis of 
its proceeding alleges as follows: 

1. The petitioner is a California corporation witty prin¬ 
cipal office at 110 Sutter Street, San Francisco, California. 

2. The notice of deficiency (a copy of which is atjtached 
and marked “Exhibit A”) was mailed to the petitioner on 
January 19, 1929. 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1926, and for $69,404.52, all of whiclj is in 

dispute. 

4 4. The determination of tax set forth in ttye said 
notice of deficiency is based upon the following 

errors: 

(a) Respondent erroneously increased the taxable income 

by $507,664.25, the alleged profit derived from the sale of 
petitioner’s assets, because this transaction constituted, as 
petitioner believes, a reorganization and also a merger or 
consolidation within the purview of Section 203 of the 
Revenue Act of 1926. , 

(b) Respondent erroneously found that the preference 
stock of no-par value received by the taxpayer in this trans- 
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action liad a fair market value when received of $30 per 
share when in fact said preference stock had no fair mar¬ 
ket value at that time. 

f). The facts upon which the petitioner relies as the basis 
of this proceeding- are as follows: 

(a) During the taxable year 1926 the petitioner was a 
party to a reorganization by the terms of which substan¬ 
tially all of its properties (other than certain current as¬ 
sets) were transferred to the American Solvents & Chemi¬ 
cal Corporation (herein termed the 4 ‘Chemical Company”), 
which latter corporation was organized on April 9, 1926, 
for the purpose of acquiring the properties of the 

5 petitioner and of other corporations. In considera¬ 
tion of the transfer of its properties, as afore¬ 
said, the petitioner, upon the organization of the Chem¬ 
ical Company, received 15,000 shares of preference stock 
and 19,750 shares of common stock of the Chemical Com¬ 
pany, and $658,537.26 in money and notes. The preference 
stock as well as the common stock so received were without 
par value. Substantially all of petitioner’s properties were 
transferred to the Chemical Company in the transaction 
involving an acquisition by that corporation of the assets 
of several corporations engaged in the same or similar 
business. 

This transaction involved, as petitioner believes, a mer¬ 
ger or consolidation of petitioner with the other corpora¬ 
tions whose assets were so acquired at or about the same 
time, by the Chemical Company. The purpose of the organ¬ 
ization of the Chemical Company was the acquisition by 
it of the assets of these several corporations including peti¬ 
tioner, at or about the same time. 

Immediately following the reorganization and the receipt 
by petitioner of the $658,537.26 in cash and notes from the 
Chemical Corporation, the petitioner distributed to its stock¬ 
holders $522,500 of such amount. 

By reason of the foregoing facts the petitioner alleges 
that this was a transaction from which no gain or 

6 loss is to be recognized in view of the provisions of 
Section 203 of the Revenue Act of 1926, at least to 

the extent of the amount distributed by the petitioner com¬ 
pany to the stockholders. 


GUY T. HELVERING. 
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Respondent lias computed the gain under Section ^02 of 
the Revenue Act of 1926, thereby failing to apply tin} pro¬ 
visions of Section 203 of that Act. I 

(b) Should it be finally held that the exchange ofj peti¬ 
tioner’s properties was one which gave rise to taxable! gain 
and that the provisions of Section 203 of the Revenue Act 
of 1926 do not apply in this case, the petitioner allege^ that 
respondent erred in assigning a value of $30 a share, o!r any 
other value, to the shares of preference stock of the Chemi¬ 
cal Company, of no-par value, received as part of the con¬ 
sideration of the exchange. The petitioner believes and 
therefore alleges that such stock did not have a fair mar¬ 
ket value or a readily realizable market value wlujn re¬ 
ceived by it in 1926. For this reason, the 15,000 shales of 
preference stock of the Chemical Company received by 
petitioner should not enter into the computation of taxa¬ 
ble gain alleged to have been realized on the transaction 
in question, viz., the exchange of its assets for stock and 
cash of the Chemical Company. Respondent, however, 
treated said preference stock as having a value of $cj0 per 
share and computed the alleged deficiency accordingly. 


7 Wherefore, the petitioner prays that this Board 
may hear the proceedings; that it be held b|y the 

Board that the errors above mentioned were made tyv re¬ 
spondent ; and for such other relief as may appear equlitable 
and proper as this cause progresses. 

W. W. SPALDING, ! 

Counsel for Petitioned, 
Woodward Building, Washington, D\ C. 

8 State of California 

County of San Francisco , ss: 

R. Bocqueraz, being duly sworn, says that he is the Vice- 
President of the Western Industries Company, the peti¬ 
tioner herein, and as such is duly authorized to verily the 
foregoing petition; that he has read the said petition and 
is familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and those facts he believes 
to be true. 

R. BOCQUERAZ. 


6 


WESTERN INDUSTRIES CO. VS. 


Subscribed and sworn to before me this 11th day of 
February, 1929. 

[seal.] MARY A. LAPACHET, 

Notary Public. 

9 Exhibit “A”. 


NP-2. 

Copy. 


January 19. 1929. 


IT: AR :A-5—CEO-60D. 


Western Industries Company, 

110 Sutter Street, 

San Francisco, California. 

Sirs : 

In accordance with Section 274 of the Revenue Act of 
1926, you are advised that the determination of your tax 
liability for the year 1926 discloses a deficiency of $69,- 
404.52, as shown in the statement attached. 

The section of the law above mentioned allows you to 

* 

petition the United States Board of Tax Appeals within 
sixty days (not counting 1 Sunday as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed Form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT:C:P-7. 
The signing of this agreement form will expedite the closing 
of your return by permitting an early assessment of any 
deficiencies and i preventing the accumulation of interest 
charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, D. H. BLAIR, 

! Commissioner. 

By-, 

Deputy Commissioner. 

Enclosures: Statement, Form 866, Form 882. 

EMM-3. 
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10 Statement. 

IT :AR :A-5—CEO-60D. 

In re Western Industries Company, 110 Sutter Street, San 

Francisco, California. 

Tax Liability. 

Corrected tax Tax previously 

Year. liability. assessed. Deficiency. 

1926 $90,929.97 $21,525.45 $6<j,404.52 

Reference is made to the report of the Internal Revenue 
Agent in Charge, San Francisco, California, covering your 
tax liability for 1926 and to your protests filed and fconfer- 
ences held in the office of the Revenue Agent in Charge and 
in the Income Tax Unit in Washington. 

The position of the Bureau with respect to the adjust¬ 
ments made in your tax liability bv the Revenue i Agent 
which you have protested, is set forth in letter of jMay 8, 
1928. The decision therein reached with regard !to the 
sale of assets is reaffirmed. 

In connection with the above question, the Bureau desires 
to state that careful and adequate consideration hals been 
given all data filed including your several protests as well 
as arguments advanced in conference. 

The computation of your correct tax liability for the 
above year follows: 

1926. 


Net income reported on return. $159,447.76 

Add: 

1. Donations. 443.30 

2. Profit on sale of assets. 507,664.25 

3. Drums outstanding. 6,000.00 

Net income as adjusted. $67^,555.31 


EMM-3. 

11 Explanation of Adjustments. 

1. Disallowed under Article 562, Regulations 69. 

2. Adjusted under Sections 202 and 203 Revenue [Act of 
1926. (See prefatory remarks.) 
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3. Since these drums were sold it is held that taxable 
income resulted as defined by Article 31, Regulations 69. 

Computation of Tax. 


Net income as adjusted taxable at 1 3Y>% 


$673,553.31 


Income Tax assessable 
Tax assessed. 

Deficiency . 

V 


90,929.97 

21,525.45 


$69,404.52 


Payment should not be made until a bill is received from 
the Collector of Internal Revenue for vour district, and 
remittance should then be made to him. 

einb-1. 


12 [Stamp:] United States Board of Tax Appeals, 
Filed Apr. 17, 1929. 


United States Board of Tax Appeals. 


Docket No. 42794. 

AY estern Industries Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, in answer to the petition of the above-named taxpayer, 
admits and denies as follows: 

1. Admits the allegations contained in paragraph 1 of the 
petition. 

2. Admits the allegations contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

5.(a) Denies the allegations contained in subparagraph 
(a) of paragraph 5 of the petition. 





GUY T. HELVERING. 
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(b) Denies the allegations contained in subparagraph (b) 
of paragraph 5 of the petition. 

13 Denies each and every material allegation oif fact 
not hereinbefore specifically admitted, qualified or 

denied. 

i 

! 

Wherefore, it is respectfully prayed that the determina¬ 
tion of the Commissioner be approved. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

BROOKS FULLERTON, ! 

Special Attorney, 

Bureau of Internal Revenue. 

BF:FJK:SRO. 4/15/29. | 

14 [Stamp:] United States Board of Tax Apjpeals. 

Lodged Jan. 7, 1932. ! 

Filed Jan. 8, 1932. 

United States Board of Tax Appeals. 


Docket No. 42794. 

Western Industries Company, Petitioner, j 

v. ! 

i 

Commissioner of Internal Revenue, Respondent. 

Amendment to Petition. 

For amendment to its petition herein, petitioner, jWest- 
ern Industries Company, avers: 

1. That the assignment of errors, paragraph 4 of the 
original petition, should, and it is hereby amended jo, in¬ 
clude the following additional paragraph: 

(c) Respondent overstated the value of the said pref¬ 
erence stock of the American Solvents & Chemical Corpora¬ 
tion received by petitioner, assuming that such stock had 
a fair market value when received. 

2. That the statement of facts, paragraph 5 of 
15 the original petition, should, and it is hereby 
amended to, include the following additional para¬ 
graph : 
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(c) In computing the alleged profit of $507,664.25, which 
respondent has added to the taxable income as profit on 
the sale of assets, he (respondent) fixed a value of $30 a 
share for the 15,000 shares of the preference stock of the 
American Solvents & Chemical Corporation which peti¬ 
tioner received in exchange for its assets in the reorganiza¬ 
tion effected in 1926. Should it be held that said stock 
had a fair market value when received, the petitioner 
avers that the value of $30 per share fixed for it by re¬ 
spondent is greatly in excess of the amount for which said 
stock could have been sold at any time in 1926. In fact, 
such shares could not have been sold in 1926 for more than 
a small fraction of the amount fixed by respondent as the 
value thereof. 


Wherefore, petitioner prays as in its original petition, 
and for such other relief as may appear equitable and 
proper as this cause progresses. 


I W. W. SPALDING, 

Counsel for Petitioner , 
1021 Tower Building, Washington, D. C. 


16 State of California, 

County of San Francisco, ss: 

L. Bocqueraz, being duly sworn, says that he is the Pres¬ 
ident of Western Industries Company, the petitioner 
herein, and as such is dulv authorized to verify the fore- 
going amendment to the petition; that he has read the said 
amendment to the petition and is familiar with the state¬ 
ments contained therein, and that the facts stated are true, 
except as to those facts stated to be upon information and 
belief, and those facts he believes to be true. 

LOUIS BOCQUERAZ. 

Subscribed and sworn to before me this 29th day of 
December, 1931. 

[Seal.] MARY A. LAPACHET, 

Notary Public. 

Notary Public in and for the City and County of San 
Francisco, State of California. Mv commission expires 
July 3, 1933. 


GUY T. HELVERING. 
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17 [Stamp:] U. S. Board of Tax Appeals. Re¬ 
ceived Feb. 25, 1932. j 

[Stamp:] United States Board of Tax Appeals. jFiled 
Feb. 25, 1932. j 

United States Board of Tax Appeals. 

Docket No. 42794. I 

Western Industries Company, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

The Commissioner of Internal Revenue bv his attornev, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the amendment to petition filed |in the 
above-entitled appeal, admits and denies as follows:! 

| 

1 (c). Denies that the Commissioner erred as alleged in 
paragraph 1 (c) of the amendment to petition. 

2 (c). Admits that in computing the profit of $507,- 
664.25 the respondent determined that the 15,000 shares of 
preferred stock of the American Solvents & Chemical Cor¬ 
poration which petitioner received in 1926 had a faiif mar¬ 
ket value of $30.00 a share as of the date petitioner received 
the same. Denies all other allegations of fact, if any, con¬ 
tained in paragraph 2 (c) of the amendment to the peti¬ 
tion. 

Wherefore, it is prayed that the Board redetermijie the 
correct amount of the deficiency involved in this proceed¬ 
ing to be equal to the amount determined by the Commis¬ 
sioner, plus any additional amount which may aris(^ from 
the correction of any error or errors that may havi been 

committed bv the Commissioner. Claim is lierebv 
41 t « 

18 asserted for the increased deficiency, if any, result¬ 
ing from such redetermination. 

(Signed) C. M. CHAREST,! 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

F. R. SHEARER, j 

Special Attorney , 

Bureau of Internal Revenue. 
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United States Board of Tax Appeals. 

Docket No. 42794. 
Promulgated May 31, 1934. 


Western Industries Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

The petitioner transferred not more than 83 percent of 
its properties to a newly formed corporation for cash, most 
of which was immediately distributed to its stockholders, 
notes, and preference and common stock. The petitioner 
continued to exist as a going concern and to hold the stock 
without anv change in its stockholders. Held .-that no re- 

%> w 

organization occurred within the meaning of section 203 
of the Revenue Act of 1926. 


Joseph C. Meyerstein, Esq., and W. W. Spalding, Esq., 
for the petitioner. 

Bruce A. Low, Esq., and T. G. Histon, Esq., for the re¬ 
spondent. 


This proceeding was brought to redetermine a deficiency 
of $69,404.32 in income tax for 1926. The issues are (1) 
whether a certain transaction was a reorganization result¬ 
ing in nontaxable gain in excess of the amount reported 
by the petitioner, and (2) if the transaction was not a re¬ 
organization, the value of certain preference stock received 
by the petitioner as part consideration for the transfer 
of a portion of its assets. 

Findings of Fact. 

The petitioner, a California corporation then engaged 
in alcohol distillation, on April 9, 1926, transferred its 
manufacturing plant, inventory of materials and supplies, 
good will, trade-marks, patents, and certain other assets, 
having a book value of $479,835.75, to the American Sol¬ 
vents & Chemical Corporation, hereinafter referred to as 
the Chemical Corporation, for $580,000 cash, notes in the 
amount of $78,537.26, 15,000 shares of preference stock, 
and 22,000 shares of common stock of the Chemical Cor¬ 
poration. The petitioner retained assets of a book value 
of $302,225.52, including a certificate of deposit in the 
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amount of $165,000 and cash amounting to $34,719.3-^, and 
had liabilities of $107,650.43 at the time of the transfer, 
the net book value of such retained assets being $194,575.09. 
On April 15, 1926, it made a cash distribution of $£2,500 
to its common stockholders and on April 26, 1926, it jmade 
a cash distribution of $500,000 to its commoh and 
20 preference stockholders at the rate of $50 per jdiare. 

The petitioner continued to exist, primarily| as a 
holding company. 

The outstanding common and preference stock bf the 
petitioner at the time of the transfer in 1926 was $500,000 
par value, divided into 2,500 shares of preference and 7,500 
shares of common, each of the par value of $50. Ii| 1927 
it completed a plant at a cost of about $158,000 for the 
manufacture of acetic acid. 

The Chemical Corporation was organized April 9,! 1926, 
for the purpose of consolidating a number of alcohbl and 
by-products plants and businesses for cash and its jstock. 
In addition to the property of the petitioner, it acquired 
all of the assets and assumed the liabilities of the Jeffer¬ 


son Distilling Co., Crescent Industrial Alcohol Cof, and 
Everett Distilling Co. for cash and its preference jstock. 
Upon its organization the Chemical Corporation issued 
$2,200,000 of 6% percent 10-year sinking fund bonds!, 100,- 
000 shares of no par preference stock and 160,000 Shares 
of no par common stock. It issued 33,433.61 shares of pref¬ 
erence stock to the petitioner and the three other companies 
in connection with the acquisition of their properties. No 
common stock was issued to the three other companies for 
assets. At the time of its organization the Chemical Cor¬ 
poration placed an arbitrary value of $1,750,000 on patents 
and good will. 

The preference stock of the Chemical Corporation was 
entitled to cumulative dividends of $3 per annum and to 
participate with the common stock in additional dividends 
up to $l per share. It was callable at $60 per sliarje plus 
accrued dividends and upon liquidation was entitled to 
$40 per share plus accrued dividends. It was convertible 


into common stock, share for share. In April 1926 ja syn¬ 
dicate, of which Lage & Co., a member of the New York 
Stock Exchange, was a member, purchased about 35,000 
units of the stock from the Chemical Corporation f|or $31 
per unit for the purpose of selling it to the public fbr $35 
per unit. A unit consisted of one share of preference stock 
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and one half share of common stock. The common stock 
had no fair market value. 

The petitioner and the three other companies agreed not 
to dispose of the preference stock they had received until 
the syndicate operations had been completed. The peti¬ 
tioner also agreed to refrain indefinitely from entering into 
the alcohol industry and not to sell the common stock for a 
period of three years. The syndicate operations were 
completed about November 1, 1926. While the stock was 
being sold the syndicate placed an undisclosed number of 
bids in the market for the stock at $30 per unit. 

21 From November 1926 to February 1927, inclusive, 
3,094 shares of the preference stock changed hands 
through the offices of Lage & Co. and other members of the 
syndicate, at prices ranging from $32.50 down to $19.50 per 
share. The stock was listed on the New York Curb Market 
early in 1927. The first sale on the New York Curb Market 
occurred during the week ending April 8,1927, and involved 
100 shares at $12,125 per share. During the week ending 
May 6, 1927, a like quantity of the stock was sold for $11 
per share, which was the lowest price of the year. By the 
week ending November 18, 1927, the stock was selling for 
as high as $23.25 per share. About 15,000 shares of the 
stock changed hands from November 1, 1926, to July 1, 
1931. 

The tangible book value of the preference stock of the 
Chemical Corporation on April 9, 1926, based on the net 
book value of the assets acquired from the petitioner and 
the three other companies, less the amount of the debenture 
bonds, was $4.05 per share. The earnings of the preference 
stock for the period from April 9, 1926, to December 31, 
1926, were $1,845 per share. Dividends of 75 cents per 
share were paid on the stock October 1, 1926, and January 
1,1927, and then suspended for a considerable period. The 
preference stock of the Chemical Corporation had a fair 
market value on April 9,1926, of $30 per share. 

The return filed by the petitioner for 1926 showed a gain 
of $643,701.51 from the transaction, this sum being the 
difference between the sale price of $1,123,537.26 for the 
assets transferred and their book value of $479,835.75. The 
selling price was arrived at by adding to the amount of cash 
and notes received the preference stock at a fair market 
value of $30 per: share and the common stock at $.68181 per 
share. Of the gain so computed, the petitioner returned as 
taxable income i the sum of $136,037.26, representing the 
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difference between the amount of cash and notes received 
in the sale and the amount of cash distributed to stockhold¬ 
ers. In his determination of the deficiency the respondent 
determined that the preference stock had a fair market 
value of $30 per share when received by the petitioner! and 
that the transaction was not within the provisions of sec¬ 
tion 203 (h) (1) (A) of the Revenue Act of 192G. Accord¬ 
ingly, he increased the taxable gain on the transaction from 
$136,037.26 to $643,701.51. 

Opinion. 

Seawell : | 

The theory of the respondent’s determination is thaf the 
transaction between the petitioner and the Chemical Cor¬ 
poration was nothing more than a sale, and therefore not 
one falling within section 203 of the Revenue Act of 
22 1926, the material portions of which are set for|h in 

the margin. 1 The petitioner, in contending thjat a 

1 Sec. 203. (a) Upon the sale or exchange of property the entire amount 
of the gain or loss, determined under section 202, shall be recognize!, ex¬ 
cept as hereinafter provided in this section. 

* * * * * * * 

(b) (3) No gain or loss shall be recognized if a corporation a party to a 
reorganization exchanges property, in pursuance of the plan of reorgani¬ 
zation, solely for stock or securities in another corporation a party, t |0 the 
reorganization. 

****** * 

(e) If an exchange would be within the provisions of paragraph (3) of 
subdivision (b) if it were not for the fact that the property received in 
exchange consists not only of stock or securities permitted by such para¬ 
graph to be received without the recognition of gain, but also of other 
property or money, then— 

(1) If the corporation receiving such other property or money distrib¬ 
utes it in pursuance of the plan of reorganization, no gain to the corpora¬ 
tion shall be recognized from the exchange, but 

(2) If the corporation receiving such other property or money doeb not 
distribute it in pursuance of the plan of reorganization, the gain, if any, to 
the corporation shall be recognized, but in an amount not in excess of the 
sum of such money and the fair market value of such other property so 
received, which is not so distributed. 

****** * 

(h) As used in this section and sections 201 and 204— 

(1) The term “reorganization” means (A) a merger or consolidation 
(including the acquisition by one corporation of * * * substantially 
all the properties of another corporation) * * *. 
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reorganization, not a sale, took place, claims that the ques¬ 
tion turns upon whether the petitioner transferred substan¬ 
tially all of its properties to the Chemical Corporation. No 
issue was raised as to the fair market value of the notes and 
common stock received in the sale, or the basis used by the 
respondent in computing the taxable gain realized from the 
transaction. If the petitioner is to escape tax on the full 
amount of profit realized from the transaction, it must be 
because of a clear showing that it is within the exceptions 
set forth in section 203 of the statute. Pinellas Ice & Cold 
Storage Co., 21 B. T. A. 425; affd., 57 Fed. (2d) 188, 287 
IT. S. 462; Arctic Ice Machine Co., 23 B. T. A. 1223. 

The petitioner transferred assets of a book value of 
$479,835.75 for cash, notes, and stock, of an aggregate value, 
as reported, of $1,123,537.26, and retained net assets of a 
book value of $194,575.09. Computing it on the basis of 
book value, the petitioner transferred about 71.2 percent 
of its assets to the Chemical Corporation and retained about 
28.8 percent. If we use as a factor the value of property 
received for the assets transferred, including the value 
placed upon the common stock by the petitioner, as the court 
did in Cortland Specialty Co. v. Commissioner, 60 Fed. (2d) 
937; certiorari denied, 288 U. S. 599; affirming 22 B. T. A. 
808, we find that about 85.2 percent of the petitioner’s assets 
was transferred and about 14.8 percent was retained. Thus 
the petitioner did not divest itself of more than approxi¬ 
mately 85.2 percent of its assets. This does not constitute 
substantially all of petitioner’s properties within the 
23 meaning of the statute. Gulf Coast Irrigation Co., 
24 B. T. A. 958; Good Mfg. Co. v. Burnet, 58 Fed. 
(2d) 685; Bank of Italy v. Burnet, 46 Fed. (2d) 629; cer¬ 
tiorari denied, 283 U. S. 846; New England Power Co., 25 
B. T. A. 195; United States v. Cleveland P. & E. R. Co., 
42 Fed. (2d) 413; Wadhams & Co. v. United States, 67 Ct. 
Cls. 235. 


It is not necessary to rest the decision on this point. A 
taxpayer claiming the benefits of the statute must show that 
the parties to the transaction had a plan of reorganization. 
Arctic Ice Machine Co., supra; J. M. Harrison, Inc., 30 
B. T. A. —. iThe negotiations resulting in the transfer 
of the assets extended over a period of about six months 
and were conducted by Roger Bacqueraz, vice-president 
and manager of the petitioner, and Henry I. Peffer, organ¬ 
izer of the Chemical Corporation, through an exchange of 
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letters and telegrams and by verbal conversations! We 
have not been advised of any understanding reached dur¬ 
ing such negotiations respecting a plan of reorganisation, 
and it appears that no formal agreement was entered into 
covering the transfer of petitioner’s assets. No attempt 
was made to offer in evidence any resolution the petitioner 
may have adopted on the subject. Peffer testified that 4 ‘It 
was essentially necessary to acquire the assets of the | West¬ 
ern Industries in order to bring about the organization of 
the new corporation.” This testimony of Peffer broves 
nothing more than that the Chemical Corporation had some 
plan for the acquisition of the assets of the petitioner!. This 
constitutes all of the evidence on the question and is insuffi¬ 
cient to show that the petitioner or any of the other parties 
to the transaction had a plan of reorganization. 

The petitioner distributed most of the cash to thej stock¬ 
holders and continued to hold the stock received in the trans¬ 
fer. Instead of dissolving it continued as a going concern, 
apparently without any change in the ownership of its stock. 
Under similar facts we have held that the statute does not 
apply. Minnesota Tea Co., 28 B. T. A. 591. The respond¬ 
ent did not err in computing the taxable gain realized in 
the transfer on the basis of a sale. 

The petitioner returned the preference stock received in 
the sale at a value of $30 per share with the statement that 
“The actual value of the preferred stock was probably less 
than $30.00 per share, but it does not appear that tjhe net 
gain to be recognized would be affected therebv.” The 
respondent found a value for the stock equal to the gmount 
returned. The petitioner’s present contention is tljat the 
stock should be valued at its book value of $4.05 per share. 

We think the evidence supports rather than overcomes 
the presumption existing in favor of the respondent’s de¬ 
termination of value. The agreement of the petitioner to 
refrain from selling its block of the stock until afier the 

completion of the syndicate operations did not leave 
24 the securities without fair market value. Minnesota 

Tea Co., supra; Tex-Penn. Oil Co., 28 B. T. A. 917. 
Frederick O. Lage, of the firm of Lage & Co., one jof the 
members of the syndicate which underwrote about 35,000 
shares of the stock in April 1926 at $31 per unit, testified 
on behalf of the petitioner that he considered such purchase 

2—6360a 
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price a fair market value of the stock at that time. The 
record does not show the price at which the syndicate of¬ 
fered the stock to the public, but it was acquired for the 
purpose of placing* it on the market at a price of $35 per 
unit, consisting* of one share of preference stock, and one 
half share of common stock having* no fair market value. 
The record doesishow, however, that all of the stock was 
sold by November 1, 1926, without loss to the syndicate, 
and the testimonv of Lage is that the members of the svndi- 
cate considered the price at which the stock was being 
offered a fair price for the securities. After the completion 
of the syndicate operations the stock sold for as high as 
$32.50 per share. 

The petitioner relies upon Wallis Tractor Co., 3 B. T. A. 
9S1, in support of its method of determining the fair mar¬ 
ket value of the stock. In that case there was proof of the 
fair market value of the assets behind the stock. That is 
lacking here. The respondent’s finding of a fair market 
value for the stock of $30 per share has not been overcome 
and is sustained. 

Decision will be entered for the respondent. 

25 United States Board of Tax Appeals, Washington. 


Docket No. 42794. 


Western Industries Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated May 31 1934, 

It is ordered and decided: That there is a deficiency of 
$69,404.52 for the year 1926. 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) * H. F. SEA WELL, 

Member. 


Entered Jun. 1, 1934. 
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26 [Stamp:] United States Board of Tax A 

Filed Aug. 28, 1934. 

United States Board of Tax Appeals. 

B. T. A. No. 42794. 

Western Industries Company, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 

It is stipulated and agreed, in writing, by and between 
the parties to the above-stvled proceeding, that the deci¬ 
sion of the Board of Tax Appeals in this cause ipay be 
reviewed by the Court of Appeals of the District of Co¬ 
lumbia. 

This August 28, 1934. 

W. W. SPALDING, 

Counsel for Petitioner. 

FRANK J. WIDEMAN, 
Assistant Attorney General. 

27 [Stamp:] United States Board of Tax Appeals. 

Filed Aug. 28, 1934. 

In the Court of Appeals of the District of Columbia. 

B. T. A. No. 42794. | 

Western Industries Company, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revdnue, 

Respondent. 

Petition for Review. 

The petitioner, Western Industries Company, for its 
petition for review of the decision of the Board of Tax 
Appeals herein by the Court of Appeals of the District of 
Columbia, respectfully represents: 
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1. The petitioner, Western Industries Company, is a cor¬ 
poration organized under the laws of the State of Califor¬ 
nia, having its principal office and principal place of busi¬ 
ness in San Francisco, California. The respondent, Guy 
T. Helvering, is the duly appointed, qualified, and acting 
Commissioner of Internal Revenue, appointed and holding 
office under the laws of the United States. The references 
herein to respondent include said Helve ring and his prede¬ 
cessors in the office of the Commissioner of Internal Reve¬ 
nue. It has been agreed, by stipulation in writing, 
28 by and between the parties hereto, petitioner and 
respondent, that the decision of the Board of Tax 
Appeals in this case may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. A copy of such stipula¬ 
tion is attached hereto and made part hereof. 


2. The nature of the controversv herein is as follows: 
There is involved on this appeal the question of the correct 
determination of the income tax liability of the petitioner 
for the calendar year 1926. For that year petitioner tiled, 
when due, its income tax return with the Collector of Inter¬ 


nal Revenue for the District of California located at San 


Francisco, California, in which return petitioner undertook 
to report its true and correct net income and tax liability. 
Thereafter and when due, petitioner paid the entire amount 
of income taxes disclosed by said return to said Collector 
of Internal Revenue. 


3. Petitioner’s said return for 1926 having been so filed, 
it was audited by respondent and on January 19, 1929 re¬ 
spondent mailed to petitioner his notice of deficiency which 
gave rise to this proceeding. A copy of such notice of de¬ 
ficiency is a part of the record herein. In such notice of 
deficiency an additional tax liability of $69,404.52 for 1926 
was asserted by respondent against petitioner. 

29 4. Within sixty days after said date of January 

19, 1929, a petition for redetermination of such al¬ 
leged deficiency was filed by petitioner at the United States 
Board of Tax Appeals, wherein relief was sought by peti¬ 
tioner from such alleged deficiency on the ground that re¬ 
spondent had erred in adding $507,664.25 to its 1926 income 
as reported, as an alleged profit on the sale of assets. 
Reference is now made to the petition for redetermination 
so filed by the petitioner at the Board of Tax Appeals for a 
detailed statement of the errors made by respondent, as- 
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signed by petitioner, and for the statement of f^cts in 
support of such assignment of errors. Thereafter such 
steps were had that said appeal came on for hearing jbefore 
the Board of Tax Appeals on evidence and exhibits pre¬ 
sented by the parties, and on stipulations entered ibto by 
them. On May 31, 1934, the Board of Tax Appeals promul¬ 
gated its findings of fact and opinion, approving and deter¬ 
mining the deficiency so asserted by respondent against 
petitioner. On June 1, 1934, the Board of Tax Alppeals 
entered its order of redetermination, specifying that the 
amount of the deficiency assessable against petitioner for 
1926 was $69,404.52. Such alleged deficiency so determined 
by the Board of Tax Appeals is the same alleged deficiency 
that was asserted against petitioner by respondent in his 
notice of deficiency of January 19, 1929. Substantially all 
of such deficiency results from the action of respond¬ 
ent in adding to and including in 1926 incomg $507,- 
664.25, the so-called profit on the sale of j assets 
alleged to have been received by petitioner in that year. 

5. The following statement of fact is, in part, taken from 
the findings of fact of the Board of Tax Appeals. Prior to 
April 9, 1926, petitioner’s business was that of manufactur¬ 
ing alcohol at its plant near San Francisco, in the State of 
California. On April 9, 1926, it transferred its manufac¬ 
turing plant, inventory of materials and supplies, good will, 
trademarks, patents, and certain other assets, ha 
book value of $479,835.75, to the American Solvents & 
ical Corporation (hereinafter referred to as the “C] 
Corporation”) for $580,000 in cash, $78,537.26 in 
15,000 shares of preference stock and 22,000 shares pf com¬ 
mon stock of the Chemical Corporation. Petitioner retained 
assets of a book value of $302,225.52, which amount is inclu¬ 
sive of a certificate of deposit representing money on de¬ 
posit in bank in the amount of $165,000, and cash pn hand 
amounting to $34,719.34. On that date (April 9[ 1926) 
petitioner had liabilities of $107,650.43. The net book value 
of such retained assets was therefore $194,575.09. 

On April 15, 1926, petitioner made a cash distribution of 
$22,500 to its common stockholders. On April 26, 
31 1926 petitioner made a cash distribution of $500,000 

to its common and preference stockholders at the 
rate of $50 per share. Petitioner continued to exist, after 
such transfer of assets, primarily as a holding company. 


ving a 
Chem- 
aemical 
notes, 
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The outstanding common and preference stock of the 
petitioner at the time of the transfer in 1926 was $500,000 
par value, divided into 2,500 shares of preference and 7,500 
shares of common, each of the par value of $50. In 1927 it 
completed a plant at a cost of about $158,000 for the manu¬ 
facture of acetic acid. 


The Chemical Corporation was organized April 9, 1926, 
for the purpose of consolidating a number of alcohol and 
by-products plants and businesses for cash and its stock. 


In addition to the property of the petitioner, it acquired 
all of the assets and assumed the liabilities of the Jefferson 


Distilling Company, Crescent Industrial Alcohol Company, 
and Everett Distilling Company for cash and its preference 
stock. Upon its organization the Chemical Corporation 
issued $2,200,000 of 10-year sinking fund bonds, 

100,000 shares of no-par preference stock and 160,000 
shares of no-par common stock. It issued 33,433.61 shares 
of preference stock to the petitioner and the three other 
companies in connection with the acquisition of their prop¬ 
erties. Xo common stock was issued to the three other com¬ 


panies for assets. At the time of its organization 
32 the Chemical Corporation placed an arbitrary value 
of $1,750,000 on patents and good will. 


Such transaction involving, as it did, an exchange of 
substantially all of petitioner’s properties to and with the 
Chemical Corporation for cash and stock of that com¬ 
pany, was a reorganization within the meaning of Section 
203(b) (3) and (e) and (h) of the Revenue Act of 
1926. The cash assets retained by petitioner are not to be 
regarded as “properties” within the meaning of that term 
when used in Section 203(h) of the Revenue Act of 1926. 


The preference stock of the Chemical Corporation was 
entitled to cumulative dividends of $3 per annum and to 
participate with the Common stock in additional dividends 
up to $1 per share. It was callable at $60 per share plus 
accrued dividends and upon liquidation was entitled to $40 
per share plus accrued dividends. It was convertible into 
common stock, share for share. In April, 1926, a syndicate, 
of which Lage & Company, a member of the New York Stock 
Exchange, was a member, purchased about 35,000 units of 
the stock from the Chemical Corporation for $31 per unit 
for the purpose of selling it to the public for $35 per unit. 
A unit consisted of one share of perference stock and one- 
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half share of common stock. The common stock had io fair 
market value. 

33 Petitioner and the Chemical Corporation Agreed 
not to dispose of the preference stock they hjad re¬ 
ceived until the syndicate operations had been completed. 
The petitioner also agreed to refrain indefinitely frpm en¬ 
tering into the alcohol industry and not to sell the ccjmmon 
stock for a period of three years. The syndicate operations 
were completed about November 1, 1926. While the stock 
was being sold the syndicate placed an undisclosed nfnmber 
of bids in the market for the stock at $30 per unit. 

From November, 1926, to February, 1927, inclusive 3.094 
shares of the preference stock changed hands through the 
offices of Lagc & Company and other members of the syndi¬ 
cate, at prices ranging from $32.50 down to $19.oO per 
share. The stock was listed on the New York Curb Market 
early in 1927. The first sale on the New York Curb Market 
occurred during the week ending April 8,1927, and involved 
100 shares at $12,125 per share. During the week (hiding 
May 6, 1927, a like quantity of the stock was sold for $11 
per share, which was the lowest price of the year. By the 
week ending November 18, 1927, the stock was selling |for as 
high as $23.25 per share. About 15,000 shares of thb stock 
changed hands from November 1, 1926, to July 1, 19^1. 

The tangible book value of the preference stock |of the 
Chemical Corporation on April 9, 1926, based [on the 

34 net book value of the assets acquired from the peti¬ 
tioner and the three other companies, less the amount 

of the debenture bonds, was $4.05 per share. The earnings 
of the preference stock for the period from April 9j 1926, 
to December 31, 1926, were $1,845 per share. Dividends of 
75 cents per share were paid on the stock October Ij 1926, 
and January 1, 1927, and then suspended for a considerable 
period. 

Regarding the question of the fair market value ojf such 
preference stock, petitioner contended in the alternative 
before the tribunal below and will contend in this Court, 
(a) that such stock had no fair market value when received 
by petitioner in 1926, and (b) that in any event thje fair 
market value of such stock when received by petitioner did 
not exceed $4.05 per share. 

The return filed by the petitioner for 1926 showed a gain 
of $643,701.51 from the transaction, this sum being tljie dif- 
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ference between the sale price of $1,123,537.26 for the assets 
transferred and their book value of $479,835.75. The sell¬ 
ing price was arrived at by adding to the amount of cash 
and notes received the preference stock at a fair market 
value of $30 per share and the common stock at $.68181 per 
share. Of the gain so computed, the petitioner returned as 
taxable income the sum of $136,037.26, representing the 
difference between the amount of cash and notes re- 
35 ceived in the sale and the amount of cash distributed 
to stockholders. In his determination of the defi¬ 


ciency the respondent determined that the preference stock 
had a fair market value of $30 per share when received by 
the petitioner and that the transaction was not within the 
provisions of section 203(h)(1)(A) of the Revenue Act of 
1926. Accordingly, he increased the taxable gain on the 
transaction from $136,037.26 to $643,701.51. 

6. Being aggrieved by the findings of fact, opinion, and 
decision of the Board of Tax Appeals, petitioner now pre¬ 
sents this petition for review of such findings, opinion, and 
decision, and for a redetermination of petitioner’s tax 
liability by the Court of Appeals of the District of Columbia. 

7. Petitioner avers that there were and are errors in the 


Board’s findingsi of fact, opinion, and decision in this pro¬ 
ceeding, and now presents the following assignment of 
errors for purposes of the review of this cause by the 
Court of Appeals of the District of Columbia. The Board 
of Tax Appeals erred: 


(a) In holding that the transaction involving an exchange 
of substantially all of petitioner’s properties to and with 

the Chemical Corporation for cash and stock of that 
36 company, was a taxable transaction and therefore 
outside the scope of Section 203(b)(3) and (e) and 
(h) of the Revenue Act of 1926. 

(b) In holding that the cash assets retained by petitioner 
from such exchange are to be regarded as “properties” 
within the meaning of Section 203(b)(3) and (h) of the 
Revenue Act of 1926. 

(c) In refusing to hold that the acquisition by the Chemi¬ 
cal Corporation of petitioner’s assets was merely one of 
the steps in the main transaction involving the acquisition 
of all properties of the Jefferson Distilling Company, Cres¬ 
cent Industrial Alcohol Company, Everett Distilling Com¬ 
pany, and petitioner; that the acquisition of the properties 
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of the four companies, including petitioner, constituted, for 
income tax purposes, a single transaction involving the ac¬ 
quisition by one corporation of substantially all thej prop¬ 


erties of other corporations, within the meaning of Section 
203(h) of the Revenue Act of 1926. 

(d) In holding that in the transaction in questipn the 
Chemical Corporation did not acquire substantially! all of 
the properties of petitioner, within the meaning of Section 
203(h) of the 1926 Act. j 

37 (e) In holding that petitioner did not transfer its 


properties to the Chemical Corporation pursuant to 
a plan of reorganization, as that term is employed!in the 
Revenue Act. 

(f) In holding that the preference stock of the Chemical 
Corporation had a fair market value when received by peti¬ 
tioner on April 9, 1926. 


(g) In holding that such preference stock had !a fair 
market value of $30 per share when so received bv peti¬ 


tioner. 

(h) In holding that such preference stock had la fair 
market value in excess of $4.05 per share when received 
by petitioner. 

(i) The decision of the Board of Tax Appeals is: 


First. Contrary to law. 

Second. Is not supported by sufficient evidence, but 
rather is contrary to the evidence presented in the tribunal 
below. 


Wherefore petitioner prays that a transcript of t^ie rec¬ 
ord herein be prepared in accordance with the rules 
3S of the Court of Appeals of the District of Columbia 
and transmitted to the Clerk of that Court fo| filing 
and for appropriate action thereon, to the end that the 
errors herein complained of may be reviewed and corrected 
by that Court; and petitioner prays for such other relief 
as may be equitable and proper as this cause progresses. 

(S.) JOSEPH C. MEYERSTEIN, 

Counsel for Petitioner, 

57 Post Street, San Francisco, California . 
(S.) W. W. SPALDING, 

Counsel for Petitioner, 
Tower Building, Washington, t). C . 
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39 State of California, 

City and County of San Francisco , ss: 

J. H. Dieckmann, Jr., being duly sworn, states that the 
Western Industries Company is the petitioner in this pro¬ 
ceeding; that he is President of said petitioner and as 
such is authorized to verify this petition: that he has read 
the foregoing petition and is familiar with the facts stated 
therein; that the facts stated in such petition arc true ex¬ 
cept such facts ais are stated upon information and belief, 
and those facts he believes to be true; that he verily be¬ 
lieves that petitioner is entitled to the relief sought and to 
a review and correction of the decision and redetermina¬ 
tion of the Board of Tax Appeals. 

This Julv 28, 1934. 

(S.) J. H. DIECKMANN, Jr. 

Subscribed and sworn to before me by J. II. Dieckmann, 
Jr., this 28th dav of Julv, 1934. 

[Seal.] 1 (Sj MARY A. LA PACKET, 

Notary Public. 

Notary Public in and for the Citv and Countv of San 
Francisco, State of California. My commission expires 
July 3, 1937. 


40 [Stamp:] United States Board of Tax Appeals. 
Lodged Oct. 12, 1934. 

[Stamp:] United States Board of Tax Appeals. Filed 
Oct. 15, 1934. 


LTiited States Board of Tax Appeals. 
Docket No. 42794. 


Western Industries Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Statement of Evidence. 

The following is a statement in narrative form of the 
material evidence in the above entitled case presented be¬ 
fore the Board of Tax Appeals. 

The evidence consisted of the oral testinionv of Ro^er 
Bocqueraz, Henry 1. Pfeifer, and Frederick 0. Lage, the 
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exhibits made part of the testimony of these witnesses, and 
the stipulations entered into at the hearing before the 
Board of Tax Appeals. 

At the hearing the following stipulation of facts was 
submitted by the parties hereto: 

Western Industries Company, petitioner, and thej Com¬ 
missioner of Internal Revenue, respondent, by thc^ir re¬ 
spective attorneys of record, do hereby stipulate 

41 that the above entitled matter shall be heaiid and 
determined by the United States Board of Tdx Ap¬ 
peals above named, upon the following agreed statement 
of facts, and in addition upon the testimony of certain 
witnesses. 

It is hereby mutually stipulated and agreed that: 

I. The petitioner herein, Western Industries Com¬ 
pany, was organized under the laws of California in 1917 
for the manufacture of alcohol and by-products. 

II. Pursuant to negotiations extending over a period of 
about six months, on April 9, 1926, it transferred itS man¬ 
ufacturing plant and inventory of material and supplies 
and certain other assets to the American Solvent^ and 
Chemical Corporation, a corporation organized inj 1926 
for the purpose of consolidating a number of alcohol and 
by-products plants and businesses, for cash and stock of 

said company. The petitioner reported a taxable 

42 gain under the provisions of Section 203(e) (12) of 
the Revenue Act of 1926 as shown in Statement 


4(a) attached as a schedule to the original return fir the 
year 1926, which return is attached hereto and made a part 
hereof. 

III. The cash and notes as shown in said statement 4(a) 
were received on April 15, 1926. On the same day 4 cash 
distribution of $22,500.00 was made to the common Stock¬ 
holders and on April 26, 1926 a cash distribution of $500,- 
000.00 was made to both the common and preferred [stock¬ 
holders at the rate of $50.00 per share. 

IV. The assets retained by the petitioner were afe fol¬ 


lows on April 9, 1926: 

Ranch. $12,851.92 

Furniture and Fixtures . 8.25 

Right to purchase stock of a foreign corporation 27,750.00 

Certificate of deposit . 165,000.00 

Cash . 34,719.34 
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Notes and accounts receivable . 79,774.74 

Accrued interest . 2,337.47 

Tax refund claims . 5,751.15 

Advanced expenses . 1,282.65 


Total book value . . 329,475.52 

43 Less: 

To adjust right to purchase stock of a foreign 
corporation to actual value of $500.00, being 
amount received therefor later in 1926. 27,250.00 


Value of assets retained. 302,225.52 

The liabilities of the petitioner were as follows on April 
9, 1926: 


Accounts payable .$ 34,356.49 

1925 Federal income tax unpaid. 28,268.49 


1926 Federal income tax as shown by return. . 21,525.45 

Liability for drums returnable bv customers. . 23,500.00 

1/ V i 


$107,650.43 


V. The petitioner has not been dissolved and continued 
primarily as a holding company. In 1927 it completed a 
plant costing approximately $158,000.00 for the manufac¬ 
ture of acetic acid. Its outstanding common and preferred 
stock at the time of the transfer, and through 1928, was 
$500,000 par value, divided into 2,500 shares of preferred 
and 7,500 shares of common, each of $50.00 par value. 

VI. The American Solvents and Chemical Corporation 
was organized through the efforts of H. I. Pfeffer, 

44 who had been theretofore identified with the indus¬ 
trial alcohol industry, for the purpose of consolidat¬ 
ing a number of alcohol and by-products plants and busi¬ 
nesses. In effectuation of this purpose, in addition to the 
property acquired from the petitioner, it acquired all of 
the assets and assumed the liabilities of the Jefferson Dis¬ 
tilling Company, Crescent Industrial Alcohol Company and 
Everett Distilling Company for cash and its preference 
stock. Upon organization the American Solvents and 
Chemical Corporation issued $2,200,000.00 6%% ten-year 
sinking fund gold debenture bonds, 100,000 shares of no — 
preference stock and 160,000 shares of no par common 
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stock. The bonds and a substantial part of the stock |vere 
floated to raise the cash required for the acquisition of the 
properties of the petitioner and the three other companies. 
33,433.61 shares of the preference stock were issued t<j) the 
petitioner and the three previously mentioned companies 
in connection with the acquisition of their properties^ the 
petitioner receiving 15,000 shares of preference stock! and 
in addition also receiving 22,000 shares of common 

45 stock. The three other companies received no pom- 
mon stock. 

VII. A syndicate was organized to sell to the public 
approximately 35,000 shares of the preference stock to¬ 
gether with some common stock on the basis of $35|30 a 
unit, consisting of one share of preference and one-half 
share of common, for which it paid the American Solvents 
and Chemical Corporation $31.00 per unit. The petitioner, 
as well as the three other companies, agreed not to dis¬ 
pose of its preference stock until the syndicate operations 
had been completed. These operations were completed by 
November 1, 1926. 

VIII. The preference stock was entitled to dividends of 
$3.00 per annum, cumulative, and to participate with the 
common stock in additional dividends up to $1.00 per share. 
It was callable at $60.00 a share plus accrued dividends and 
upon liquidation was entitled to $40.00 a share plus accrued 

dividends. It was convertible into common stock 

46 share for share. j 

IX. The tangible book value of the preference 
stock on April 9, 1926, as shown by the books of the new 
company, after the acquisition of assets of the petitioner 
and the three other companies and after giving effect to 
appreciated value of the fixed assets, was $15.45 a share. 
The tangible book value of the preference stock basqd on 
the net book value of the assets of the old companies, le$s the 
debenture bonds, was $4.05 a share at the effective dalte of 
transfer. According to a prospectus appearing in Poor’s 
Manual for 1926, the earnings of the preference stock based 
on the operations of the companies acquired by the Amer¬ 
ican. 1 Solvents and Chemical Corporation for the years 
1923, 1924 and 1925, were calculated to be $5.60 a ^hare 
after deduction of interest on the bonds issued by the! new 
company and deduction of Federal income taxes at 131/2%. 
The earnings of the preference stock for the period Ayril 9 
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to December 31, 1926, were $1,845 a share. Divi- 

47 dends of $0.75 a share were paid on October 1, 1926, 
and January 1, 1927, on the preference stock and 

then suspended for a considerable period. 

X. During November and December, 1926, and January 
and February, 1927, 3,094 shares of preference stock 
changed hands through the office of Lage and Company, 
New York Stock Exchange brokers and members and man¬ 
agers of the syndicate, at prices ranging from $32.50 down 
to $19.50 a share. Early in 1927, the stock was listed on 
the New York 'Curb. During the week ending April 8, 
1927, 100 shares of preference stock were sold for $12,125. 
This was the first sale reported on the Curb. During the 
week ending May 6, 1927, 100 shares of preference stock 
were sold for $11.00 which was the lowest price of the year. 
By the week ending November 18,1927, the preference stock 
was changing hands at as high as $23.25. From November 
1, 1926, to July 1, 1931, a total of only about 15,000 shares 
of preference stock had changed hands. 

48 XI. In the final determination of the Commis¬ 
sioner, it was held that petitioner did not transfer 

substantially all of its property and that accordingly the 
transaction did not come within the provisions of Section 
203(h)(1)(a) of the Revenue Act of 1926, and that the 
no par preference stock had a fair market value when 
received of $30.00 a share. On this basis the taxable gain 
reported was increased by $507,664.25. 


The several witnesses, being duly sworn, testified as 
follows: 


Roger Bocqueraz. 

Direct examination: 


My name is Roger Bocqueraz. At present I am Vice- 
President of the American Solvents. I am also Vice- 
President of the Western Industries. In the latter part 
of 1925 and the first part of 1926 I was Vice-President and 
Manager of the Western Industries. 

49 I have heard the stipulation which has just been 
read at this hearing. I conducted the negotiations 
for the transfer of the properties of the Western Industries 
Company to the American Solvents and Chemical Corpo¬ 
ration, on behalf of the Western Industries Company. No 
one else participated in those negotiations so far as the 
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representation of the Western Industries is concerned I 
negotiated with Mr. Pfeifer. ! 

Asked whether or not at or just prior to the time of the 
transfer of these properties by the Western Industries 
Company to the American Solvents and Chemical Corpo¬ 
ration any written agreement was entered into between the 
parties, any formal written agreement, the witness an¬ 
swered: “Well, there were written and oral agreements.” 
The following answers were then given by the witnes^ to 
the following questions: 

Q. Well, I mean was there a formal written docunjient 
at the time of the closing of the transaction? A. Yes. 

Q. Aren’t you in error about that, Mr. Bocqueraz? A. 
Well, I- 

50 Q. I mean was there a formal written agreement 
to close the transaction? A. Oh, no. What I had 

reference to was the exchange of letters. 

Q. Yes, I was going to ask you: In what form w T as the 
agreement closed? A. It was done bv telegrams and bv 
letters and by telephone messages and verbal communica¬ 
tions with Mr. Pfeifer when he was here. 

Q. During practically all of this time, however, you \\ L ere 
in San Francisco, were you not? A. I was. 

Q. And Mr. Pfeifer was in the East? A. Was in the 
East. 

Asked whether the transfer by the Western Industries 
Company to the American Solvents and Chemical Corpo¬ 
ration included anything in addition to the properties re¬ 
ferred to in the above stipulation, the witness testified that 
the transfer included the good will and trade marks and 
patents of the Western Industries Company. 

51 There were two specific provisions of the agree¬ 
ment which are not referred to in the stipulation. 

One of them was that the Western Industries should ab¬ 
stain from entering into the alcohol industry, and also tjhat 
the common stock should not be sold for a period of three 
years. The Western Industries Company remained out 
of the alcohol and by-products business after the transfer. 
It was always a condition imposed by the Western Indus¬ 
tries Company throughout these negotiations which I Con¬ 
ducted that the Western Industries Company, if a transfer 
of the properties should be made, should retain a substian- 
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tial stock interest in the new company. I was familiar, by 
virtue of my pbsition, with the market for American Sol¬ 
vents and Chemical Corporation preference stock, at or 
immediately after the transfer, on the Pacific Coast, because 
I was very much interested personally in the Western In¬ 
dustries. At no time during 1926 was there any market on 
the Pacific Coast for preference stock of the American 
Solvents and Chemical Corporation, irrespective of the con¬ 
dition that we could not market the stock during the period 
of the syndicate operations. 

Asked whether a ranch appearing in the balance sheet 
at a valuation of $12,851.92 was used in connection with 
the business of the Western Industries Company, the 

52 witness testified that this ranch had nothing what¬ 
soever to do with the business of the Western Indus¬ 
tries. The ranch was bought bv our Manager for one of 
our men who had contracted tuberculosis in our employ 
and who had a family of five or six children, and he was 
unable to work. We bought the ranch for him and per¬ 
mitted him to live there and he gave the company a deed 

of trust. He died shortlv thereafter. The widow could not 

* 

run the ranch herself and it came back into our hands and 
I understand it was subsequently sold for $5,000. But it 
had nothing whatsoever to do with the operations of the 
company. 

Cross-examination: 

I am still Vice-President of the Western Industries. Since 
1926 I have been connected with the American Solvents 
Company, the recipient of these assets. I became an offi¬ 
cer of the Solvents Company immediately after the merger. 
The Western Industries Company was not to engage in 
the alcoholic business for an indefinite period of time. 

Just prior to the negotiations in question, the business 
being conducted by the Western Industries was that 

53 of alcohol distillation, the manufacture of alcohol 
on the Pacific Coast. Its only business was that of 

alcohol and by-products. The by-products consisted of car¬ 
bonic acid gas, which is a waste product. That is one of 
them and magnesia is also a by-product. 

After the transaction took place, the Western Industries 
had no business. Today it is operating one plant which uti¬ 
lizes alcohol, but does not manufacture alcohol. That plant 
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was started because the Western Industries was verv much 

V I 

interested in the American Solvents and wanted to increase 
the use of alcohol on the Pacific Coast, and for that Reason 
built that particular plant. The taxpayer built with the 
Stauffer Chemical Company another plant also to (utilize 
alcohol made by the American Solvents. By testifying that 
the preferred and common stock of the American Solvents 
was without a market on the Pacific Coast, I did notj mean 
by that to infer that that stock had no fair market (value. 
I am unable to answer as to whether it had some fait mar¬ 
ket value. My statement was based on the fact {hat a 
broker, whose name I cannot recollect now, came to me 
and he had a few hundred shares of preferred stock which 
he was trying to sell even below cost, and he couldnj’t sell 
it, and other firms engaged in the investment business, 
like Blytli, Witter, and Company, and Bond and 

54 Goodwin and Tucker refused to handle the stock be¬ 
cause thev saw no market for it. That’s wliht mv 

* • 

statement was based on. I don’t think that this w^s due 

mostly to the fact that promoters insisted there was to be 

no sale of this stock until thev had agreed to sell the re- 

maining preferred and common stock to the public. As a 

matter of fact, I am sure that it wasn’t because that stock 

was a svndicate stock. It wasn't stock that was outside 

of the svndicate. It was svndicate stock that this broker 
* * 

who came to see me was trying to get rid of and couldn’t. 

It is absolutelv right to say that at that time theile was 
the condition prevailing that the promoters would not per¬ 
mit the Western Industries or these other corporations to 
sell the preferred stock which they got until after they had 
had a chance to sell the syndicate stock to the public, but 
those people, like ourselves, never tried to sell a share of 
stock, because we kept our word, but even the promoters, 
who had the syndicate stock, couldn’t get rid of it. 

Asked whether the syndicate operations were concluded 
in November, 1926, and as to whether or not in November, 
1926, the syndicate operators sold the stock to the public, 
the witness answered: “I couldn’t tell you. I had nothing 
to do with the operations of the syndicate.” 

55 The Western Industries still own the 15,000 shares 
of preferred stock which are worth nothing, not even 

one cent. 

3—6360a 
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During 1926, Western Industries made no effort to sell 
that stock because that stock was not taken in for the pur¬ 
pose of being resold, but as a permanent investment which 
eventuallv would be increased. The Western intended to 
continue as a holder of alcohol slocks, to be engaged in the 
alcohol industry. 

The witness then gave these answers to the following 
questions: 

Q. Then it is 1 vour testimonv that when vou said there 
was no market, vou didn't convev the idea that that stock 
at that time had no fair market value? A. If a stock has 
no market, I take it for granted that it has no market value. 

Q. Well, do you know what is meant by “fair market 
value”! A. What could be obtained in the market. 

My brother, Leon Bocqueraz, signed the income tax re¬ 
turn for 1926 of Western Industries. He is the Presi- 

56 dent of the company. I had nothing to do with the 
making out of the return except I went over the fig¬ 
ures. At that time I was Manager of the corporation. 

The witness testified as follows in response to the follow¬ 
ing questions: 

Q. Well, attached to this return is a schedule 4-A which 
shows this particular transaction, and included in the sales 
price is shown 15,000 shares of preferred stock of the Amer¬ 
ican Solvents & Chemical Corporation at $30.00 a share, 
$450,000. There is an asterisk attached to it, however, call¬ 
ing attention to the fact that the actual value of the pre¬ 
ferred stock was probably less than $30.00 per share, but 
it does not appear that the special gain to be recognized 
would be affected therebv. Do vou know how the officers 
of this corporation in making out this return determined 
upon that figure of $30.00 per share? A. The figure of 
$30.00 a share was based on the value of the stock as Mr. 
Pfeffer told me it would be, and also on what we considered 
the value of the plant which we were bringing into the new 
organization. It developed later that our plant was prac¬ 
tically the only one that had the real value. The 

57 others were increased as Mr. Meyerstein’s brief 
shows, so that the real value of the stock was never 

more than $4.05 according to the purchase price of the 
plants. 
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Q. When yon made out this return then the informa¬ 
tion- A. We made that return not knowing anything 

about that. 

Q. It was based upon the information Mr. Pfeifer gave 
you as to the book value of the assets behind the stoik ? A. 
Yes, behind the stock which included a million and three- 
quarters for goodwill, which subsequently was written 
down to a dollar. 

Henry I. Pfeffer. j 

Direct examination: 

l 

My name is Henry I. Pfeifer. My address is Sc^rsdale, 
New York. My age is 53. My occupation is President of 
the Roosevelt Alcohol & Chemical Company, a corporation. 
That corporation is the successor of the American Solvents 
and Chemical Corporation. The succession took place 

58 in June of this year (1932). 

I was the organizer of the American Solvents and 
Chemical Corporation. That company was organised on 
April 9, 1926. * " ! 

The company engaged in business. It was organized to 
manufacture industrial alcohol and related chemicals. At 
the time of its organization, it took over the assess and 
assumed the liabilities of both companies. The naines of 
those so taken over were the Jefferson Distilling and De- 
naturing Company, the Everett Distilling Company, the 
Crescent Industrial Alcohol Company, and the Western 
Industries Company. The assets of the Jefferson Distilling 
and all of the companies involved, except the Western In¬ 
dustries, were acquired entirely and we assumed their lia¬ 
bilities. In the case of the Western Industries, I believe 
we only acquired certain of the assets of that corporation. 
We acquired all of the assets of the other three companies. 
It was essentially necessary to acquire the assets lof the 
Western Industries in order to bring about the organization 
of the new corporation. 

To so much of the foregoing testimony as relates to the 
acquisition of certain assets by the American Solvents and 
Chemical Corporation, the respondent objected in advance 
of the answers by the witness, on the ground that 

59 the record evidence had not been offered. The objec¬ 
tion was overruled and an exception was grafted to 

respondent. 
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The business of the Solvents Company was that of manu¬ 
facturing alcohol and by-products under Government per¬ 
mit. That is necessarv because of the tax involved, for 
one reason, and also on account of the prohibition phase 
of the business. ; The permit is renewed annually. About 
75% of the total business of the companies was transacted 
under the permit. 1 It is essentially necessary to the conduct 
of the business to be the possessor of a Government permit. 

There was then offered and received in evidence the an¬ 
nual report of the Solvents Company showing its balance 
sheet and profit and loss statement for the period April 9, 
1926 to December 31, 1926. A copy of such balance sheet 
is attached hereto marked “Exhibit No. 1.” 


Asked to explain an item of intangibles, $1,750,000, ap¬ 
pearing in such balance sheet, the witness made this expla¬ 
nation: That item refers to a patent and good will account 
that was set up at the time of the organization of the com¬ 
pany by the auditors and Board of Directors as part of 
the assets of the company. This was done at the instance 
of the auditors, bankers, enlisted in the sale of the securi¬ 
ties, and the auditors and the Board of Directors. 

60 Asked whether the item in question was based upon 
any appraisal of the value of good will and other 
intangibles, and as to whether it was merelv an arbitrarv 
figure, the witness, over objection, testified: It was an arbi¬ 
trary figure. The item was subsequently written down to 
$1. The books that show these facts are in our Indiana 
office where we usually store our books of that particular 
nature, Lawrenceburg, Indiana. We have large offices and 
a plant there and we store our records in places where they 
are easy to store and where we have the space. 


Asked, over objection and exception of respondent, what 
was the book value of the common stock of this company. 

A » / 

the witness testified: It had no good value. Counsel for 
petitioner, who was questioning the witness, then said: I 
say, what is the book value? To which the witness replied: 
I am sorry; I intended to say it had no book value. It is 
stated here that it had a book value of $1 per share for the 
common stock; I would not know from that particular figure 
there whether or not that is a book value or stated value. 

The Board Member then stated: “It is, I think, very 
material to show important things properly. Therefore, 
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if it is very material it seems to me he ought to sh<|>w the 
hook, but I will not disturb the answer. I will let i|t stay 
in.” Mr. Low: “Exception.” j 

61 The witness then testified as follows in response to 
the following questions: 

“Q. Mr. Pfeifer, it is set forth in the stipulation }n this 
case that there was an agreement under which the Shares 
of stock referred to by the Western Industries Coijnpany 
were not to be placed upon the market until after thje syn¬ 
dicate operations had been terminated. “A. Yes. 

“Q. Was that agreement made before or after you Hosed 
with the Western Industries Company? “A. It was made 
before I closed with them.” 

Lage and Company and John Nickerson and Company 
assisted the company in the flotation of the stock bf the 
Solvents Company in 1926. | 

Cross-examination: 

In testifying on direct examination, I meant that the 
agreement for the holding of the stock was made prior to 
the actual consummation of the deal in question; that is, the 
final closing and the actual consummation of the deal itself 
rather than tire negotiations—rather than when the 

62 negotiations started. The agreement was mad|e ver¬ 

bally with the principal owners of the Western In¬ 
dustries Company. I made a written memorandum of this 
agreement. I have a written memorandum of it at my 
office. j 

Here, respondent’s counsel moved that the testimony of 
the witness be excluded for the reason the written memoran¬ 
dum would be the best evidence. The motion was denied 
and an exception was taken thereto. 

There was no agreement written. The memorandum that 
I refer to was not an agreement; it was my personal mem¬ 
orandum. I would like to describe the situation, if vou will 
permit it, and that will show just exactly how it happened. 
Might I qualify my answer to the statement that I did not 
imply by my expression that there was a written agreement 
from the Western Industries Company or between the jVVest- 
ern Industries Company and myself or any other company? 
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What I meant was this: I made a memorandum of my 
agreement with them—and this was arrived at verbally— 
merely as a matter of information for myself and the par¬ 
ties concerned. I'would have to search my office and all my 
records since 1926 in an effort to find it. I merely made 
a record of it as a matter of information for the purpose 
of mv deal with the bankers, who were very much 
63 interested in that particular transaction. The verbal 
agreement was made several days before the comple¬ 
tion of the deal, when the bankers found themselves in a 
position of demanding that the stock of the companies be 
tied up for a period of time in which the syndicate would be 
operated, and they asked me to make such an arrangement 
and I did. I would sav it was a fewdavs—within a verv few 
davs of the actual consummation of the deal. There was 
a deal made by which no representation was made at the 
time about the necessity of tying up this stock, but the de¬ 
velopments thereafter required that that be done, and 1 was 
asked by the bankers to bring about such an agreement and 
I did so. It was not a supplemental agreement other than— 
it was more properly an understanding between the parties 
concerned that they would not dispose of their stockhold¬ 
ings during the period of the syndicate operation. Yes, it 
w’as supplemental to and after all negotiations and agree¬ 
ments had been entered into with reference to this trans¬ 
action. 


Redirect examination: 

I would not have been able to carry out the agreements 
if the arrangement had not been made to withhold 
64 the Western Industries stock from the market, be¬ 
cause the bankers were not willing to go ahead with 
the deal except with the very definite understanding that 
that stock would be tied up. 

Frederick 0. Lage. 

Direct examination: 

My name is Frederick 0. Lage; my age is forty-six; and 
my residence is Joliet Farms, Suffern, New York. I am 
in the brokerage business, and have been in the brokerage 
investment business since 1916. My business consisted 
mostly of underwriting. Underwriting is an agreement to 
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supply a certain sum of money against the delivery 6f cer¬ 
tain securities, and it might he of a new company!or an 
old company, it does not matter. At that time I wajs head 
of the firm of Lage & Company, who were members jof the 
New York Stock Exchange. In the period since 1916,1 have 
been active in this business continuously until the middle 
of 1930. I could not tell you what sums would represent 
the figures and the securities sold by us per year because it 
varied so much with mv being a member of various svndi- 
cates, or we might be the originator of an issue and 

65 it would probably run to several millions of dollars. 
As to the kind of company whose securities we 

floated, we were interested in the industries. In 1926 I had 
something to do with the flotation of some preference and 
common stock of the American Solvents & Chemical Cor¬ 
poration. We underwrote that issue. The number of shares 
we underwrote was not the total amount of shares issued. 
My best recollection is that we underwrote somewhere be¬ 
tween thirtv thousand and thirtv-five thousand shares. I 

•• V 

think it was thirtv-three thousand, as a matter of fact. I 
am referring now to the preferred stock. The cornmoii stock 
was underwritten with the preference in units. My best 
recollection is that we underwrote about thirtv-three thou- 
sand shares of preferred stock and thirty thousand shares 
of common stock. We placed on the market one share of 
preferred stock and half a share of common stock. Ir. 1926, 
just after the syndicate was formed, we purchased that 
stock and a very unfavorable market condition developed. 
We sold the stock at wholesale to other dealers and some of 
it at retail through our own salesmen. The other dealers 
rendered assistance in making these sales, and they i^i turn 
retailed the stock. I think practically the whole amount of 
the shares were marketed bv us in 1926. I think we began 
either the latter part of March or the early part of (April, 
and we did not terminate, I think, until sometime in Ocjtober. 

66 Over objection to which exception was taken, the 
witness was asked what support, if any, he gave the 

market during that time. Witness testified: I put tyds in 
the market. The only way you can support a stock in the 
market is to buy or put bids on the stock in the market. 
We put bids in the market around thirty dollars per ^hare. 
The stock was not listed on the stock exchange or ahy ex¬ 
change at that time—not for a considerable period of time 
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after tlie original offer. Toward the end of 1926 it was 
listed on the curb. Over objection of respondent ’s counsel 
as to the witness’ memory not being the best evidence, lie 
was permitted to testify, after an exception had been taken, 
that we bought several thousand shares at around thirty 
dollars per sliarei In my opinion, we could not have mar¬ 
keted the number of shares of this stock that we did in 1926 
without supporting the market. The common stock had no 
market value. 


Asked whether'or not, in his opinion, based on his experi¬ 
ence as an operator, the stock in question had any fair 
market value in April, 1926, the witness answered: If by 
“fair market value” you mean the open or free market, 
such value was not established. I would say it did not have 
a free market value. 1 would like—but I do not know 
67 that I can answer that—I would like to know what 

vou mean bv “fair market value”. 

* * 

The following colloquy then took place between counsel 
for the petitioner and the witness: 


“Q. By fair market value is meant the price that a will¬ 
ing; buver would trade with a willing seller and the word 
‘fair’ affixed to ‘market value’ means that the property 
would bring some amount approaching its real value. In 
April, 1926, knowing the market as you did, was there such 
a market, using—that is, a market where vou could obtain 
a fair market value for this stock? A. Well, of course, 
we considered the price at which we were offering it a fair 
price or we would not have offered it at that price, but it 
was not a free market.” 


I sought an agreement on the part of the vendor com¬ 
panies that they would not market the stock that they 
received. 

The witness then testified as follows: 

“Q. It is in evidence in this case that the Western In¬ 
dustries Company received fifteen thousand shares of pre¬ 
ferred stock and twenty-two thousand shares of common 
stock. A. Yes. 

“Q. What, in your opinion, would have been the effect 
upon the market of placing all of that stock on the market 
at the time the syndicate was operating ? 
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68 “Mr. Low: Objection because he is assuming a 
hypothesis that could not have existed by the} very 
terms of the agreement that he mentioned. 

“The Member: Well, I think that this is competent testi¬ 
mony provided you admit that this man is an expert or 
understands the market at that time. 

“Mr. Low: I have not questioned his expertness. 

“The Member: Objection overruled. 

“Mr. Low: Exception noted. 

“The Member: Exception noted. 

“A. The result on the market would have been to lower 
it very materially. 

“Q. Can you help us a little further by giving us aiji idea 
of the effect of placing fifteen thousand shares of prefer¬ 
ence stock on the market at that time? 

“Mr. Low: I object. 

“Q. And to what extent it would have lowere<[l the 
market ? 


“Mr. Low: 1 object because it has not been sliowi 
he has dealt in securities in which a situation similj 


this has existed so, therefore, although he might be an 


expert generally on securities, I do not think he wor 
an expert sufficient to answer a question of this kind. 

Bv the Member: 

“Q. Have you dealt in stocks in such situations as 
A. Yes. 

69 “Q. You have known of situations similar to 

A. Yes. 7 ’ 


that 
ar to 


Id be 


this? 

this? 


If that stock had been placed on the market, the bids on 
the stock would have been withdrawn. That is what \^ould 
have happened. Your market would have stood, inashmeh 
as we were the onlv bidders, vour market would have (stood 
at thirtv-onc offered, no bid. 

The witness then testified as follows: 

“Q. What, in your opinion, would the stock have sold 
for at that time if the stock had been placed on the market? 

“Mr. Low: I object because it could not have been placed 
upon the market. 
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“Mr. Spalding: I am trying to get a picture of the market. 

“Mr. Low: You are trying to give the Court an erroneous 
picture of the market. Of what value would it be to the 
Board to assume a condition which absolutely could not 
exist? We might assume what value the stock would have 
if it was thrown into the middle of the ocean. It would be 
the same tiling. 

“Mr. Spalding: 1 am trying to get a picture of the market. 

“The Member: It will save time for him to answer the 
question. It can do no harm. Answer the question. 

“Mr. Low: I except. 

“The Member: Exception noted. 

70 “Q. Answer the question. A. That is a very dif¬ 
ficult question to answer, and it is, at best, an as¬ 
sumption. 

“The Member: Perhaps you had better ask him for his 
best opinion, that is what we are trying to get at. He 
says it is a very difficult question to answer, as I under¬ 
stand. 

“Q. Give us the best answer you can. A. I can estimate, 
I think around ten dollars per share, somewhere around 
ten dollars per share. 

“Q. That is your best answer ? A. That is purely an 
estimate on my part. Yes, sir. 

“The Member: All right. Proceed to something else, 
please. 

“Mr. Spalding: That is all I have.” 

Cross-examination: 

My firm purchased some thirty-five thousand shares of 
the preferred stock of the American Solvents and Chem¬ 
ical Corporation. The final purchase contract, to the best 
of my recollection, was made about the end of March, 1926. 
We paid thirty-one dollars per share. At the time we 
bought that stock I think it had that value or I would not 
have purchased it. We hoped to make a profit on it. 

71 A normal profit would have been about three dollars. 
We started to sell it almost immediately afterwards, 

about the latter part of March, 1926, on a one-issue basis. 

I testified that in order to support the market we did 
put in some bids and bought some of the stock. We made 
our own bids. If anybody had any stock to sell, they would 
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call us up. In offering the stock to sell on the market 
our house, or any other house, a customer would cjill us 
up, or another broker would call us up who knew we had 
the offering of the stock, and in that way we would be able 


to make a market in it. 


We offered this stock for sale. 


As to other brokerage houses, we would wholesale jit to 
them. A customer for the stock might call us up oif they 
might call up some other broker. He would then cjill us 
up because they would of course know that we were off ering 
the stock, and that would make a market in it. We kept 
records, not as to all bids but as to all sales and all trans¬ 
actions. Our books would show any purchases of stock. 
I have those books. 


Asked whether the witness would purchase his own stock, 
the witness testified: No. You see, when you purchase 
any stock, we were not purchasing our own stock. Wo were 
purchasing stock of the American Solvents & Chemical 
Corporation that was offered by someone else. It 

72 was not stock that we owned at the time, but rather 
stock that we had previously sold, and we were buy¬ 
ing it back and then reselling it. It is not customatv for 
a banking house that is sponsoring a block of stock to jlirow 
it on the market in a lump. 

Asked whether it was customary for the bankers to sell 
stock gradually, witness testified: Yes, it generallv was, 
but that under favorable circumstances an issue lik<f that 
may go in an hour. 

Our records at our banking house show the number of 
sales we made from day to day and the price of those sales. 
Those records have not been produced because I was not 
asked to produce them. Here, respondent’s counsel re¬ 
newed his objection as to the testimony of the witness 
as to sales, for the reason that the records would be the 
best evidence. The objection was overruled and an excep¬ 
tion was taken. 

You might say that for the first few months the stoc^ was 
sold over the counter. What we mean by “over the coun¬ 
ter” is stock that is already on the market but which is 
not listed on the exchange, or a bond, for that matter: but 
this was a syndicate operation. The stock was not listed 
on the curb until late September or October, 1926. By that 
time we had disposed of the thirty-five thousand 

73 shares which we had bought at a price of thirty-one 
dollars. 
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Referring to the shares of stock of the American Sol¬ 
vents and Chemical Company, the witness then testified: 

“Q. And you had disposed of them at a profit? A. At 
a profit? 

“Q. Yes. A. Xo. AYe had disposed of them, but not ex¬ 
actly at a profit. 

“Q. You sold some as high as thirty-five dollars? A. 
Xo. 

“Q. What was the highest price you got ? A. Thirty—I 
believe it was thirty-one. 

After the stock was listed on the board, we were con¬ 
cerned with it, but we were not actively competing for the 
stock. I think we purchased some further stock after that 
date, on the wav down. I think we probablv bought it as 
cheap as ten dollars per share in Xovember, 1925. The 
market broke around Xovember, yes, probably in Novem- 
ber. The big break in the market in 1926 came in March, 
and that is what caused our troubles in disposing of this 
stock. The reason for that was the passing of the divi¬ 
dend, on the stated dividend date. This company 
74 did have darnings between April 1 and December 30, 
1926. I do not recall the exact amount of such earn¬ 
ings because they were quite small. 

Counsel for respondent then handed witness a letter 
which purported to have been signed by him, and asked him! 
to identify his signature thereto. The witness did so. 
This letter was written by me. Asked to read paragraph 
three and state whether the facts are set forth correctly 
therein or what you have testified here are the facts, the 
witness stated: I would say that this is the fact. Of 
course, this was written closer to the time things happened 
than now. Do vou want me to read this aloud? To 
which counsel responded: No, I just wanted you to refresh 
your memory in regard to it. The statement in the letter 
relative to our making the deal in April refers to the syn¬ 
dicate. The syndicate bought the stock, whether in April 
or March—we nifty have taken the commitment to buy. 
It is stated in the letter that we intended to sell the stock 
for thirty-five dollars per share. AYe did so intend. In 
Xovember the stock sold down as low as somewhere be¬ 
tween ten and twelve. 
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The witness then read into the record the paragraph 
about which he had been interrogated, which was a is fol¬ 
lows : 

“That in the month of April, 1926, said fijm of 

75 Lage & Co. entered into an agreement with certain 
other brokers to form a syndicate to purchase and 

to market 34,027 shares of the Convertible Participating 
Preference stock of said American Solvents & Chemical 
Corporation, with each share of which there was delivered 
one half a share of Common Stock at $31.00 per share of 
Convertible Participating Preference Stock, said stocks 
to be offered for public subscription at $35.00 per unit of 
one share of Convertible Participating Preference Stock 
and one half share of Common Stock. ’ 7 

Asked whether it was in the month of April that the wit¬ 
ness made this deal to buy this stock, instead of March, 
the witness testified: No, that, as I said before, lias ref¬ 
erence to the syndicate. We might have taken the commit- 
men! before that time. 

Asked to read into the record paragraph seven of the 
letter the witness did so, such paragraph being as fol¬ 
lows : 

“That affiant has examined records of sales of American 
Solvents & Chemical Corporation Stock for the period from 
November 1, 1926, to February 28, 1927, and finds that the 
market for American Solvents & Chemical Corporation 
units rapidly decline from around $35.00 per unit to a low 
level in February, 1927, of $19.50 per unit. During the 
period from November 1, 1926, to February 28, 1927], ap¬ 
proximately only 3,200 units changed hands througlj our 
office, as follows: 

Units. Price. 

76 November . 100 j 28 

100 |32 

100 131% 

20 13214 

100 ] 31% 

5 31% 

100 31% 

400 31% 

December . 1,034 31 
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Units. 

Price. 

Januarv . 

. 100 

28 


30 

27 


585 

22 

Februarv . 

. 200 

99 


100 

191/2 


120 

191/2 


“Iii affiant’s opinion, based upon his knowledge of gen¬ 
eral market conditions at that time and of the market for 
the American Solvents & Chemical Corporation stock in 
particular, the Western Industries Company or any other 
seller attempting to sell 15,000 shares of Preferred Stock 
of said American Solvents & Chemical Corporation, or any 
substantial part of said quantities, in the open market, 
could not have realized, consequent to the prevailing stock 
market condition and to the evident existence of but a few 
buyers for the said stock, more than an average of $14.00 
per share for the 15,000 shares of Preferred Stock. 

(Signed)' FREDERICO LAGE.” 


Evidently, according to this letter, I was mistaken as to 
the dates the stock sold for nineteen and a half. The sale 
for nineteen-fifty was made in February, 1927. 

77 Redirect examination: 

Over objection of respondent’s counsel, which was over¬ 
ruled and an exception taken, the witness read into the rec¬ 
ord the entire letter or statement about which the witness 
testified on cross-examination. The basis of respondent’s 
objection was that the document, where not an admission 
against interest, was self-serving. 

“Before the Treasury Department 


“State of New York, ss: 

“Frederico Lage, being first duly sworn, deposes and 
savs: 

“(1) That he is a member of the firm of Lage & Co., 
members of the New York Stock Exchange, whose business 
is buying, selling and dealing in securities, and that he has 
knowledge of the transactions of the said Lage & Co. in 
connection with the stock of the American Solvents & 
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Chemical Corporation and of the market conditions tn gen¬ 
eral with respect to said stock during 1926 and 1927. 

“(2) That since the organization of the American Sol¬ 
vents & Chemical Corporation in 1926, he has been h mem¬ 
ber of the Board of Directors of the said Company^ 

“ (3) That in the month of April, 1926, said firm of Lage 
& Co. entered into an agreement with certain other brokers 
to form a syndicate to purchase and to market 34,027 shares 
of the Convertible Participating Preference Stock of said 
American Solvents & Chemical Corporation, with each share 
of which there was delivered one half a share of Cbmmon 
Stock at $31.00 per share of Convertible Partjicipat- 

78 ing Preference Stock, said stocks to be offered for 
public subscription at $35.00 per unit of one share 

of Convertible Participating Preference Stock and oijie-half 
share of Common Stock. 

‘‘(4) That said syndicate was formed and did purchase 
said Convertible Participating Preference and Common 
Stocks at the price of $31.00 per unit as aforesaid aiid said 
stock was offered for public subscription at the price per 
unit aforesaid. 

“ (5) That it was further agreed between the said syndi¬ 
cate and the said American Solvents & Chemical Corpora¬ 
tion that certain corporations (including the Western In¬ 
dustries Company) were not to sell or offer for sale any 
shares of stock of the said American Solvents & Chemical 
Corporation which said corporations had received of* were 
to receive in consideration of the transfer of certain assets 
from said corporation to the said American Solvents & 
Chemical Corporation, prior to the date on which said syn¬ 
dicate had disposed of the said 34,027 units of stock [of the 
American Solvents & Chemical Corporation. 

“ (6) That the 34,027 units of American Solvents & Chem¬ 
ical Corporation stock and such units as it has repurchased 
were all disposed of by the syndicate by November 1, 1926. 

“ (7) That affiant has examined records of sales of Amer¬ 
ican Solvents & Chemical Corporation stock for the period 
from November 1, 1926, to February 28,1927, and finds that 
the market for American Solvents & Chemical Corporation 
units rapidly decline from around $35.00 per unit to [a low 
level in February, 1927, of $19.50 per unit. During 

79 the period from November 1, 1926, to February 28, 
1927, approximately only 3,200 units changed hands 

through our office, as follows: 
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Units. 

Price. 

November. 

. 100 

28 


100 

32 


100 

3iy> 


20 

32% 


100 

3i % 


5 

31% 


100 

31% 


400 

31% 

December. 

. 1,034 

31 

January . 

. 100 

28 


30 

27 

• 

585 

oo 

— W 

February . 

. 200 

22 

i 

1 

100 

19% 

! 

i 

120 

19% 


In affiant’s opinion, based upon his knowledge of general 
market conditions at that time and of the market for the 
American Solvents & Chemical Corporation stock in par¬ 
ticular, the Western Industries Company or any other seller 
attempting to sell 15,000 shares of Preferred Stock of said 
American Solvents & Chemical Corporation, or any sub¬ 
stantial part of said quantities, in the open market, could 
not have realized, consequent to the prevailing stock market 
condition and to the evident existence of but few buyers for 
the said stock, more than an average of $14.00 per share 
for the 15,000 shares of Preferred Stock. 

(Signed) FREDERICO LAGE.” 

We had considerable difficultv in marketing this stock. 

' • * ° 

Asked whether the period between April and November 

or October was a normal period for marketing .35,000 
80 shares of an industrial stock like this, the witness, 
over objection of respondent’s counsel, replied: 

“A. Abnormal; abnormally long. 

“Q. It was not abnormally short! A. Not by any 
means.” 


Recross-examination: 

All the stock was sold by October or the early part of 
November, I believe. According to these records the stock 
did not sell as low as nineteen-fifty per share until in Feb¬ 
ruary, 1927. 
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Redirect examination: 

Over objection of respondent’s counsel as to llie best 
evidence not being produced, the witness testified j that in 
his opinion we were short of stock at that time. j 

Recross-examination: j 

I mean bv that that we had over-sold. I did hot sav 

exactlv that we were not interested in the stock alter Oc- 

%> 

tober. I said sometime in October or early November, 
but we mav have sold more than thirtv-three thousand. We 

* 4/ 

might have been in the position of having created a short 
position with which to support the market for the period, 
a period after the close of the syndicate. I do not recall 

testifying on direct examination that the stqck had 
81 a value of ten or fifteen dollars as of April, 1926. 

1 do not remember making anv statement lilte that. 
I believe that the question was asked me as to the fair 
market value, and I made the statement at that time that 
I must have considered thirtv-one dollars as a fair [market 
value or I would not have offered that much for jit. As 
of the date we purchased the stock, the price I paid! for it 
at that time I considered it the fair market value or I would 
not have paid that much for it. 

It was then agreed by counsel for the parties tljiat the 
following evidence might be considered as additional testi¬ 
mony of Roger Bocqueraz: 

“That during all of the year 1926 and prior and subse¬ 
quent thereto, he was Vice-President of Western Industries 
Company, a corporation organized and existing under 
and by virtue of the laws of the State of California; 

“That he was familiar with the affairs of said Western 
Industries Company and that said Western Industrie^ Com¬ 
pany was the owner, during the entire year 1926, or a cer¬ 
tificate of deposit in amount of $165,000.00, representing 
a deposit in the French-American Bank in San Francisco, 
California; 

“That said certificate of deposit in said amount of $165,- 
000.00 is the same certificate of deposit of the same amount 
referred to and mentioned under item IV, page 2, of that 
certain Stipulation of Facts in the case of Western Indus- 
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tries Company v. Commissioner of Internal Revenue, United 
States Board of Tax Appeals Docket Xo. 42794, which Stip¬ 
ulation of Facts was filed with said United States 
82 Board of Tax Appeals at a hearing held in San Fran¬ 
cisco, California, during the month of June, 1932. 

“Mr. Low: It is further stipulated by and between coun¬ 
sel for the petitioner and the respondent that if Roger Boc- 
queraz were present and sworn as a witness that he would 
testify that during all of the year 192(5 and prior and sub¬ 
sequent thereto he was Vice-President of the "Western In¬ 
dustries Company, a corporation organized and existing un¬ 
der and by virtue of the laws of the State of California; 

“That he was familiar with the affairs of said Western 
Industries Company and in particular was familiar with 
the transaction whereby said Western Industries Company 
transferred possession of its properties to the American 
Solvents & Chemical Corporation during the year 1926, and 
that the book value as shown bv the books of the said West¬ 


ern Industries Company of the property transferred to 
the American Solvents & Chemical Corporation was $479,- 
835.75, that is its book value. 

“The Member: Do you stipulate that if he were present 
and sworn he would testify to that? 

“Mr. Spalding: Yes, sir. 

“Mr. Low: Yes, sir. 

“The Member: Do you further stipulate that that may 
be treated as his testimonv in this case ? 

“Mr. Low: Yes, sir. That is correct. 

“Mr. Spalding: Yes, sir.” 


83 The foregoing statement contains all the proceed¬ 
ings and evidence adduced at the hearing of this 
cause before the Board of Tax Appeals, and in order that 
same may be preserved and made a part of the record, 
this statement of evidence is duly approved on this — day 
of- ? 1934. 

Member, United States Board of Tax Appeals. 

Service of a copy of the foregoing agreed statement of 
evidence acknowledged this 12th dav of October, 1934. 

ROBERT H. JACKSON, 

Counsel for Respondent. 
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Approved and ordered filed this 15 dav of Oct., }934. 

H. F. SEAWELIj, 

Member . 

i 

Agreed to this 15th dav of October, 1934. 

\v. w. spalding!, 

Counsel for Petitioner . 
BRUCE A. LOW, 

Counsel for Respondent. 

S4 Petitioner’s Exhibit 1. ! 

U. S. Board of Tax Appeals, Div. 4. Docket 42794, Nov. 

30, 1932. 

Consolidated Statement for the Period April 9, 1926, to 
December 31, 1926, American Solvents & Chemical Cor¬ 
poration and Subsidiary Companies. 

85 New York, March 23rd, 1927. 

To the Stockholders of American Solvents & Chemical Cor¬ 
poration : 

A statement of the operations of your Corporation and its 
subsidiary companies for the period from April 9, 1926, to 
December 31, 1926, together with a Consolidated balance 
Sheet at the latter date is submitted herewith. 

Due to the mild winter the volume of anti-freeze busi¬ 
ness was disappointing and resulted in the carry-over of a 
large inventory, which naturally had an unfavorable effect 
on selling markets and caused curtailment in operations 
therebv increasing unit costs. 

This, and other adverse factors applying to raw mate¬ 
rials, has had a temporarily depressing effect on earnings, 
the net profit for the eight months and twenty-on^ days 
ended December 31, 1926, amounting to $371,418.121 avail¬ 
able for bond interest depreciation and Federal Ijncome 
Taxes. After such charges the profits were $184,538 r 79. 

Sinking Fund requirements of Gold Debentures were 
fully provided during that period. 

The plants are in excellent condition and are advanta¬ 
geously situated to enable the Company to benefit by any 
improvement in the industry. 

5—6360a 
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Industrial alcohol and its derivative by-products have an 
ever widening commercial field and every effort is being 
made to devise new uses for your Company’s products and 
to develop additional markets. 

Respectfullv submitted, 

H. I. PFEFFER, 

President . 


Bv order of the Board of Directors. 


SO Consolidated Balance Sheet American Solvents & Chemical Corpora¬ 
tion and Subsidiary Companies. December 31. 1926. 

Assets. 

Current: 

Cash . $200,430.10 

Customers* Accounts Receivable—Less Al¬ 
lowance . 521.973.14 

Merchandise Inventories. 1,093,209.51 

- $1,821,61S.75 

Other assets: 

Inventory of Drums, less reserve. 115.402.29 

Sundry Accounts, including cash with 

Trust ee . 2.539.09 

- 118,001.3S 

Permanent: 

Land, Bindings. Machinery. Equipment, 

less Allowance for Depreciation. 2,483,851.32 

Patents and Good Will. 1.750.000.00 

Deferred Charges: 

Leasehold Improvements. Supplies, Pre¬ 
paid Expenses, etc. 117.110.74 


$0,290,582.19 


Liabilities. 


Current: 

Notes Payable . $350,000.00 

Accounts Payable. 170,541.45 

Accrued Accounts, including Income Taxes S9.474.67 

- $610,010.12 

6%% Ten Year Sinking Fund Gold Debentures: 

Due March 15, 1936. 2,200,000.00 

Less: Retired . 25.500.00 

- 2,174.500.00 

Reserve for Contingencies. 17C.3S4.12 

Capital Stock and Surplus: 

Convertible Participating Preference 
Stock, No Par Value—100,000 shares 

outstanding. 3,000,000.00 

Common stock. No Par Value, outstand¬ 
ing 100,000 shares. 160,000.00 

Surplus—Capital and Earned. 169,681.95 

- 3,329,681.95 


$6,290,582.19 
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We hereby certify that we have examined the 
books of account and record with respect to the 
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SCHEDULE B—PROFIT FROM SALE OF REAL ESTATE, STOCKS, BONDS, ETC. (See I n*t ruction 8 ) 


1 . Kind or Paoraart 

1. Datb acqcibid 

Amovmt RtctrTiD 

4. Dirtacutm* 
Atbov.ait Biaca 
Acoiumoa 

A Com 

6. Valob at or 
Utici >, 1IU 

7. StrttiQci.r 
laruuiiim 

1. N«t front 
((cut m Jura I) 



$ . 


8. 


f. 


t. 


I. 


f. 

...MdV 

Anonyrae d 1 Applications 













Chimtques de France 


500 

00 



17., .75§. 

00 
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....2.7*25 
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State how property »m acquirer! 


SCHEDULE C—COMPENSATION OF OFFICERS (See Instruction 12 ) 


1 . Nami or orrtcia 

A OrtaiAb Trrn 

1. Tmi PatoTco 
to UlVl.lH 

(■a.m or dorm Onto 

A Avomrr or 
CoKrtMiAnom 
(four m 1UM ID 

4. Cool me 

». Frtfcrrtd 

Xeon Bpcqueraz. 

President 

Part 

. 5Ah.l . 

210.9 

A 24 OO 

00 

E- w» BaniaalUDi.. 

Secretary 

11 



... 10 ft 

. 0 .Q.. 

E. pubed^t . . 

Y4.c.P.r.Pr.05.! 

N 

..52.0.5.. 

.39,.Q.. 


a 

.Roger BocQuerAz .1 

Y.r.P.t 

n 

.443.t.7. 

.144. ,.9. 

. mo. 

ACL 

Directors' Fae? . 



















SCHEDULE D-COST OF REPAIRS (Soc Instruction 14) 

1 SCHEDULE E—TAXES PAID (See Inriructlon If.) 

1 . lTMII 

I. A worst 
(Enter ai ll«ni H) 

1. (KM 

«AtS1S 

r» 

mm 

Salnrlc. and wtgw ... 



A4neWjRfinl..J5B.ta.t9.. 

8 _fc4i 

is.. 

.GC.8i...Qf...W0.iP.IJUQ&AGft. and .JRgpe.1 Cfl O.f 



$. F. personal Property _ 

_225? 

.W.Bn.t .duri.ns..p.ftrlp4...o.f ...o.pfi.r.ft tion 



State Franchise 

1480 

00 

Jan. 1 to Feb. 28, 1926, which did 



Saratoga Real Estate 

' 9 8 

2*L 

.15.. 

not add to the value 

. 19 . 5 . 4 . 

62 

State Corporation 

- 41 

_ 

_ 4 


I 

4533 

ii.. 
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SCHEDULE F—EXPLANATION OF LOSSES BY FIRE. STORM, ETC. (Sco Irut ruction 17) 


1 . Kitoor Pacrrart 

1 . Datb AcQvntD 

» Com 

4 . VjLi'a a* or 

At ak a >. iv J 

1 . Sc-Mtoctirt 

Ivrauiritun 

«. litraaitAtiuw 1 
AunvAiu 6 iscm 
ArovuinoN 

T. Imuumiyr* am> 
•alvaqi Vaiva 

1 . Net 1 /m 

(Koteroiluta IT) 



8 ... 

9 . 


• 




8 . 1 


!$ . 


I 

$ . [ __ 
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I 






.i.1 
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! . 
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.i . I 

'* I 

| . I 










. 1 I 1 


1 " ‘ 








. 1 . 1 . _J . i .. 

.i . ! 

i . 

i. 



_ SCHEDULE C—BAD DEBTS (See Jn.ri ruction 18 ) | 

SCHEDULE H—DIVIDENDS DEDUCTIBLE (Sco Inriructlon 19) 

i- Ym 

A fria* o* 

AtCOl XT 

3. Pad Daan 

1. Nava or Cotrot atk>* 

Akouxt or Dmotxi/* 

1. DomeiUo 

1. Porrltn 

i®21 ....T.o. ta2... a c.c.outnt.e charged 
tw . 2 as being uncollectible 

eff. 


8 . 

1480 


Amerioan Solvents A Chemlc 

el. 


, . 

f 

70 H Corporation 

1125 ^ 

00 



i«23....Lesa-aancoll at io n. of . ..Ke ! s.er.v a 




. 75 

..O.Q 

S . 


to-14 for bad accounts 

. 


... 7*S0 

O 

O 


...11325! 

l_ oa. 

192S . 




Lm, 

/ . 

....... 1 . 1 .! 



SCHEDULE I—EXPLANATION OF DEDUCTION FOR DEPRECIATION (See Instruction 20) 


1 . Kind or Punnet* 

( 1 / lull) lap, •!•!• iuet*ftoluf arirmw i) 

1 . 1 >aii Acuuiato 

3 . Aot WntN 
Atontiu 

4 . PfiOBiBLt tin 
Anil ACQCIBSMBKT 1 

mm 1 ht 

1 Cott 

4 . Vttor ta or 1 

UiKtl, lilt 

Anoi nt or Drrarruttom COAtoto Orr 

7 . Prttfeut ro»rt 

A Thli ytAr 





i n 

e. 


8 . 


,..1. 

8 . 




.(See.. Si 

ikedule. a.tl 

ached) 
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No« 6360 

Western Industries Company 
vs. 

Ouy T. Helvering 

Commissioner of Internal Revenue 
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Commissioner of Internal Revenue 
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Pmg* 4 of Return 
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I. S«Oi;,or.i«from Ufa i*. m«« 1 oHb« itluro. '* 

1. hflltlitllf UKOIM "**■ 

{•> IHtfrJt cn 1 1 lintlRai rtifixte. Tfnll'W.r, f.f iny » U S- 

•|ivii!i>u ll nir-l, <4 lb« IKMiktol CnluatMa. 

0) ItUlwl or. I«J*I U'l.lrr II.< Kolrr^l | vu Load Act', 

ct i.D'Jcr io.li 'riuimfOtln). .*. 

(f> WtffMl oa #tlr». ni rltt.o t :,iud fiRlia r.r lu inssavr.-u 
(0 l» y tro ll 4«'1n lil>k under Solior, XN(a) « c< tu« Ktteaua Aii 

|u:<i upon tt.« <lf*Vh o( ti e 


SCHEDULE L—RECONCILIATION OF NET INCOME AND ANALYSIS OF CHANCES IN SURPLUS 

159 






447 ;7.o.j: 
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.■I hr.*> 

(r) pfsxs-li oi :*. 

I't'UfrJ...... . 

(ft I'W.rt uem««r i i LUi*r Uln:nt* (to to -Jciai)*!; 

(t>....-__ _ 

cr...SflO.. SChM,....4 (a)...attachoa .!_ 

»,.!. 


i, I 'lll'l »r*, 0 *l fOVfvrl.f t«l ilft llJl Hrri IS.jrvr i.cfrfturn. il lr>t j 
u lo i lefid.... . 


• Ctn'i'f r i*vi t r'jtfVii t ir o-utinieaiies, Hr. (to I c ilitvleJ): 

Of. ... — ■ . 

«..; 

(fl. 

S Tct*> >d J .cf« 1 to », IncUuJM. ..J 

o Tot J tr a, I >ue II......— 


. I . 


O'O' 


U. I'i«Uki*»bl« dedaxiorti: 

Iff 1 Vor.altoDA fratultlaa, *M cenlhtul'on..|... 

W ItKya* »fi<l profit* (aim poll to the t iu;^ Tlalm, ml lu n.mu i 
ut lufcli Ium P*l<1 to it* tr Ihh|d tiftotnc? ti ir< i 

OumoJ %» t ctc-lit la I tea, 41, |u*e i ,IUu itiuiu. ‘ 

(r) Foie.-J t*i« pal l oo Ui lir* nxinwt lemle .. 

(« Hwc«t Jrupioveuuot Cut* lnsJiij* to imtmM tbo i^'iii uC ii« ' 
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f^l>erty amu(«!.7.77_ _ 77 v *'' * 

(f) >urn>lut« »t.'J tutor,a, •J<iuit>o5, or UIWicabUU edtwi’u 1 

icnamon l*i» K-Aj. 

(f) !{<-|.Ur»m*nl| »r) eeixwiOj.. 

It) Jmurancv |.rtnvum> p«.i| no U,« PI* oRi.*r . r Vu.V.l-.ior 
. * Nr ! ,h » r rtK fitUn is dlrwtly ,s nUlrutlv » ten. fin,uv 
{») luirreri oft 1tv!,H*lras» lorum-l it imIiwioI (., pi.relAvr or 
»»rr» clJiXktionr • * *vuniwa tha I/.IhcM t|*n »»,.,h 

r f fin IK ffvtti! taitllori. ’ 

(0 A*1 litioel to itSTtf In l-n.l Kfl.ij »Mc!i »r» rot ie.rlu >,1 lu Mil 
... . • (l n-r urn.. 


...J 


? Net f - .i t. r y ir *s >*n*'t t>r t «.<)». beJoc*lit)' o !,ii‘tn--rr.'« »rr -rtvlr j 

f.it.j ;L'iu Suns** Ate lti .. . ^ - 

i s* c | ur. tmriJrJ jko.'.u %t t. art Ay t*liric» ihfft si ilooo ■ t t 

l<i.rru liii'.V >*ir... 

9 ttlber vrmt.w loitrj'lm (|o *trl%i'c*l>: 

(I, Ao jmt ...I.9.25 ..Income. Tax 


-t7&;:43.7 M' 

_.. 57 IQOJ 

678^380 


fi> Adliti-inj if refftrt fy rvlirifr.iVt, tit. (lu N-<lft. ;«i 
(l).. 
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t (3). 

(tj^ru .r urtli (to tv O0UJ0J): ‘ 

0 )... 


i 206.5 332 


Receive j..l'. 35.8 
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(0. 

10. TvtU 
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, ... . Ik UiiUf ;n( (itsu tliMkr yvl iafiriiV! 

it « 9 <.( Ik- .vrivnitiotL « ctb'.r pfoir:l)): . 

to i'll* pw 1.3V.nary. <w.r. ...C.ESh. 

O) lr*i*i«!4 Aj'T • 30 Chu».Krt.!(. .! 

" ^0 - » 


37 J? 
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35 ood 00 

" 2 |'' 500 '' 5 p 

51!; 30.. ctAmt*...j.;j... 5d<57dd'o 00 

.i J . 1 \s ( 1 t.l 7 l<?QX l a*^ax'*^Q , s 8 rve 1^26 ! i c i Ood 00 

Ur.,, 9 . too,,,. u <»,..;.*.i.; .rz v 

! 1 649 ' 500 *00 ’ / (o. ! .| I .I " / 


I). T' liltrun Um T .... —. 

II. kuipiti. 1 Slid lit Idi Iml (.ri fill Rf rb- fU t y I .lv.iv }t«ft Jt (lire ■( j 
ImiI> y*«t it.irr ift tmn:t< ti'-r It ... .. ..... ;i . ; 


"216.75^9 *0^*^ Td il of l lMt » »n.l 19 . 

QUESTIONS 


.’i 


~5WW 


KIND OF BUSINESS 

1. By means of the kev letter* given below, identify the corporation's main 
inr»m?-pro<]urin« activity with one of thv genera! c’oMea, and follow thia by a special 
description of tiro business sufficient to give the information called for under each 
general class. 

A.—Agriculture and related induAlries, including fishing, logging, Ice harvesting, 
etc., and also the leasing of such property. State the product or products. B.— 
Mining and quarrying, including gas and oil wells, and also the leasing of auch prop¬ 
erly. Slate the product or products. C.—Manufacturing. Ktato the product and 
also the material If not imn'ifd by the name of the product. D.—Construction— 
excavations, buildings, !>riuge», railroads, ship*, etc., also equipping and Installing 
•auto with systems, devices, or machinery, without their manufacture. State nature 
of structures built, materials uied, or kiud of installation*. El.—Transportation— 
rail, water, IceaJ. etc. bUte tho kiud and special product transported: tf any. 
Fl.—Public ullUtlee-gM (uatural, cqpl, or water); elcctrle light or power (hydro or 
•team generated); Mating (steam or hot water): telephone; wgte^worki or power. 
Cl. Storage -without trading *r probt from e*W— rslsvatara, warehuuitf, stoak- 
yard*, eta y. 6taU product stored. K4.—Isrtiiug trantporUtlon or utUitlea. 8Ute 
tlpd of property. Pv—'IVsding in goodj bought and not produced by the trading 
concern, biato manner of trade, whether wholesale, retail, or commission, and product 
t.audled. Falsa with storage with profit prlmariiy from sales. C.—.Service--<iomei»- 
tic. Including hotels, rrwtouraots, etc.; amusements; otlier profodonal, ivtvoua!, or 
technical service. 6(ste tit* aervice. H.—Finance, including banking, real estate, 
insurance. I. —Concerns not falling In stove c’assea (a) because of combining several 
,,f tlicin with no predominant business, or (t) for other reasons. 

2. Concernx sh’.e bucinesa involve* activity fslling in two or mow of the alnive 
general claxsCH, where f he tant product is roncerncd, should report business na identified 
with tmt one of the «bove general cla^M-s; for example, concerns in A or B which also 
rrauspnrt *nd market their own product cxclunively or mainly, should still l>e iden¬ 
tified with (laves A or R; concern) in C (manufacturing) which own or Control their 
source of matuial nijiply in A or B and which also transport, cell, or install their own 
product exclusively or mainly, rhouM be Identific l with maiiiifacturing; concerns in 
l) may r.citr.'l or own the source of supply of materialH uied cicluvivcly or uiainlv In 
t'wir coioim-live w«>rk: concerns in Kl or K2 nmy own or control the source of their 
matcri.il i r p <-ur: corccrns in F may transport or dote thiir ow n mcrcliandise, but 
its production .» ifi l identify ll im with A, II, or (,\ 

3. Answer-: „ 

(»•• (irMl.ll eltnct (use key idler designation). .V.... 

(6) M: i.i ii •* une-produciug lutsincxs tpivr specifically the Information called 
fer uuder iaci: key kltir, al.-o v.htlhcr acting as principal, or us agent 


(j>) Did oubstantially the same conditions, as are set out In tb« Affiliations 
Schedules filed for 1025 or prior years, obtain during the entire taxable year 

10-20? ....YBfi-... If the answer to this question Is ‘'no,” a statement, setting forth 
the )iarti<Nilars in which tho situation has changed, should be attached to and made a 
l•Art of this return. If there have l^m e.ilptantial change* In stockholdings, a 
complete .-chedule of such changes should to tubniiltcd on Form 853, Affiliations 
Schedule 3. If there arc companies ether than those covered by the Afiilialkme 
Scln-dulea for prior years which, applying the teals contained in questions i, 6, or fi, may 
have conic into the affiliated group since 1025, Forma 851, 852, 853, and 853A, are 
required for tfio entire group for tho taxable year. 

(t) Iri-.l tfio corjKjratiou file a conaolidstcd return for the proceding taxable 

year? ....- 

PREDECESSOR BUSINESS 

8. Did the corporation file a return under the same name for Hie preceding tax- 

ablo yeas? ... Yes.... if nm, was the corporation in any way an outgrowth, 
result, cjtiHnuaUon, or reorganisation cf a business or busincesca in existence during 

this or the preceding taxable year? ... If answer Is "yes,” giro name end 

address of each jredcct«»or business. 


on comniuxion; stale if inactixe or in liquidation). 

Msau f a Q lure ...9jr.Alc.0h0l. 


AFFILIATIONS WITH OTIIF.R CORPORATIONS 
SrX INSTRUCTION 14 

4 . I>.V 9 the corpcrath’u own f»3 p r cent or more of the outstanding capital 
stock of another doimetic corporation or of otlier corjiorations? .NO.. 

fi. Ik over 95 f<r cent or more of vour outstanding capital stock owned by another 
NO 


BASIS OF RF.TURN 

0. I> this return made on the l>r*is of actual receipts and dl*bur»emenUT.iiQ. 

If not, describe fully wkr.t other bad* or method was used in computing list lucome. 

Accrual .... 


LIST OF ATTACHED SCHEOUI.FS 

10 . Enter below a list of all schedules accompanying tin* return, giving for easb 
a brief title and the schedule muntier. Tho name and address of the taxpayer should 
1 * plaod on each st jarito schedule accoinpinyir.^ tho return. 


S tat erne n t.. A;.Note .re con&r.l et ere turn,. 

Schedulff. A;.Cost, of.Manufa.ctu. j: e ... 

..4.(a.).;...Pr.p.fA.t....Qn..B.o.Qrgfln.l^fttion Exchange 

'• 2.Q.: _ depreciation. v .. 

11 22 (c) : 0 th er Deducti ons. 


c.»ri«: , .i.i »<.—. . 

(V 1h >5 |n-r cciit or more of your iiutst.iutlisig capital stocit in well iu* J-> per tvnt 
or n-.,r.* ,d the outUatnling capital st-.(k id amuher or of other corixua- 

lioh, owni.l or i ,nln l!cd by the tame individual or partnership or by the tame 

indixnbnk. partncithlps.or reri*»ration* in sub tantially thc-ain,e proportion? »1.Q.— 

7 If Hu- answer lu que-tions t, nod ii, or to any of them, i* "yes, ’ nnstvtr tho 

(a) ihd the ourjiurati ,n file Forms 851, S52,853,and Su’l.V f--r the taxat'fi- year 

}'j 2” or pubsequent taxable venrt?. If He atnwer t.i this quid ion is 

• vcs." tin to forms will nut be required, except uieler the csre juistanet* dewnl^-d in 
qiic'.ti'Ui \fi*. if tho answer to this qae-tion is ‘To,” nnd tfi'- nnsxter_to cpn-.-tions 
•I 8. and I'». or to nnv of them, is procure fr ui tln- CqiU-clorj f [ntrrmil Kev- 

rnuc for vour district Form* 851, 8.V2. SVt, and 8;,dA, Athliatixns , chedule* 
and t, which shall U filled in and filed a* a part of ties r« tum. if t ie answer to 
this oue.stioti I* *' no.” que-tion (t) reist rt-*t k answe red .__ _____ 


t SECRETARY 

We, the undersigned, ],rcsids'nt and 
,..^rn. including the sccouipanyiug *cl 
good faith, for the taxable year as btate 

Fworn to and aub*cribed before mo this 


AFFIDAVIT 


ml tmu.near.of the corjwrath.n for which this return 


NU1ABIAL 

SUl 




/ / / 

, m»Y!i f-T hirnevX diVoec* ai< 

idTiclicf, a truq-iyid/iiniplctc 


d say* ti'rtt this 
return mndo Id 


Is)-' 


Yfestsrn Industries Company 


Ouy T. Kelvorlng 

Commissioner of Internal Revenue 
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Assets and Liabilities of American Solvents & Chemical 
Corporation (Maryland) and its subsidiary Companies, 
American Solvents & Chemical Corporation of California 
and American Solvents & Chemical Sales Corporation at 
December 31, 1926, and in our opinion the above Consoli¬ 
dated Balance Sheet shows the financial condition of the 
Combined Companies at the date stated, and that the rela¬ 
tive Consolidated Income and Surplus Account is correct. 
There were undeclared dividends accumulated on the Pref¬ 
erence Stock at December 31, 1926, in the sum of $75,000.00. 

ERNST & ERNST. 

March 21, 1927. 

(Here follow photolithographed pages, side folios &S, 89, 

90, and 91.) 

92 Copy. | 

Treasury Department, j 

Internal Revenue Service. 

Office of the Collector, First District of Californija. 

San Francisco, Cal., 3/12j/27. 

Lester Herrick and Herrick, 

Merchants Exchange, 

San Francisco, Calif.: 

Receipt is acknowledged of your letter of recent date 
requesting, for the reasons therein given, extension of time 
within which to file return of income for the calendar year 
1926 for Western Industries Company. 

You are hereby granted an extension of time to Jujae 15, 
1927, within which to complete return for the taxable year 
above mentioned, provided a tentative return is filed on or 
before March 15, 1927, and payment made at that tine of 
at least one-fourth of the total estimated tax shown thereon 
to be due. 

Interest is collectible at the rate of 6% per annpm on 
the difference between the amount of tax shown oh the 
tentative and completed returns from the due date of each 
installment up to and including the date of the expiration 
of the period of the extension, even though payment is made 
prior to the time to which the extension is granted. 
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WESTERN INDUSTRIES CO. VS. 


By a “tentative return” is meant a return on the ap¬ 
propriate income tax form, showing only the name and 
address of the taxpayer and the estimated amount, if any, 
of the tax due. > The items and schedules shown on the 
form need not be filled in. 

A copy of this letter must be attached to the tentative 
and completed returns as authority for the extension of time 

herein granted. 

Respectfully, 

D. H. BLAIR, 

' Commissioner, 

By john p. McLaughlin, 

Collector. 

AK. 

93 Statement A. 


Note re Complete Return. 

This return supersedes a tentative return filed by March 
15, 1927, under authority of a letter from the Collector of 
Internal Revenue dated March 12, 1927,, a copy of which 
is attached, granting an extension until June 15, 192/, 
within which to file a complete return as herewith. At the 
time of filing the tentative return, the estimated tax was 
$90,400.00, of which 25% or $22,600.00 was paid. Based 
on the complete return, the corrected tax is $21,525.45. Tim 
tax has therefore been overpaid in the amount of $1,074.55, 
which amount it is desired be refunded in due course. 

94 Schedule A. 


Cost of Manufacture. 


Material Used . 

Inventory, Molasses and Sing¬ 


lings Jan. 1, 1926. 48,307.91 

Purchases. 90,370.11 



! 138,678.02 

Less Inventory Molasses and 

Singlings ! Feb. 28, 1926. 90,610.04 

10,180.52 
1,804.93 
1,365.35 


Labor . . . 
Cooperage 
Insurance 
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Power . 

Compensation Insurance . 

Storage, Cartage and Insurance 

Garage Expense . 

Freiffkt . 


Postage 


Adjustment of Book Inventory 

to Physical at Feb. 28, 1926. . 5,486.52 

Reduction of Molasses Inventory 

to Market Price. 3,675.23 

Discount on Purchases. 190.04 


888.06 

186.26 

770.84 

139.37 

24.36 

18.00 


63^445.67 

9^351.79 


54J093.88 


Schedule 4 (a). 


Profit on Reorganization Exchange. ! 

j 

In accordance with a plan of reorganization as defined 
by Section 203 (H) (1) of the Revenue Act of 1926, the 
American Solvents & Chemical Corporation acquired sub¬ 
stantially all of the plant assets, goodwill, inventories and 
patents of the Western Industries Company on April 9, 
1926. The consideration for the transfer of the assets was 
part cash and notes and part stock of the American Sol¬ 
vents & Chemical Corporation. The transaction was ac¬ 
counted on the books of the Western Industries Coiiipany 
as follows: 

Sale Price . $1,123,537.26 

Cash . 580,000.00 | 

Notes and Unpaid Cash Bal¬ 
ance. 78,537.26 

*15,000 Shares Pfd. Stock of 
American Solvents & 

Chemical Corporation @ 

$30.00 . 450,000.00 

*Tlie actual value of the Preferred Stock was probably 
less than $30.00 per share, but it does not appear that the 
net gain to be recognized would be affected thereby. 
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22,000 Shares Com. Stock of 
A m e r i c a n Solvents & 

Chemical Corporation @ 

$.68181. 15,000.00 


Book Value of Property Transferred. 479,835.75 

Plant and Equipment (Net) 262,412.80 

Drums . 17,190.69 

Finished Goods . 41,754.74 

Molasses and Singlings. 90,610.04 

Sundry Supplies . 59,617.59 

Unexpired Insurance. 5,092.18 

Patents and Patent Rights. . 2,344.27 

Prepaid Taxes . 813.44 


Net Profit per Books 


643,701.51 


Of the total cash received, $522,500.00 was distributed 
to the stockholders of the "Western Industries Company on 
April 30, 1926. Under Article 1575 of Regulations 69, the 
taxable profit would be limited to $136,037.26, the amount 
of cash and notes not distributed to the stockholders. 


Cash and Notes Received. 

Amount distributed to Stockhold¬ 
ers . 


658,537.26 


522,500.00 


Amount of gain to be recognized under Ar¬ 


ticle 1575 . 136,037.26 

Total Gain. 643,701.51 

Amount not recognized. 507,664.25 


(Here follows photolithographed page, side folio 96.) 

97 Schedule 22(c). 

Other Deductions. 


Audit . 

Legal Expense ... 
Travelling Expense 
Appraisal Expense 


$1,037.39 

2,715.34 

623.55 

612.90 






















SCHEDULE 20 : DEPRECIATION 


Real 


1 V 


Estate 


Plant Site 

Plant & Equipment 

Magnesia Plant 
Distillery flant 
Distillery Building 
Carbon Dioxide Plant 
General Improvements 
Automobiles 

Diethylphthalate Plant 
Office Furniture & Fixtures 
Boiler Room 
Tank Cars 

Anhydrous Alcohol Still 
Scale **ouse 

Magnesia Pipe Covering Plant 
Obsoleseed Buildings, Machinery 
& Equipment 


Add 1 tions 
Account Jan. 1 

Value to 

Jan. 1-26 Pob. 23-26 


$82,151.60 


33.549.28- 111.27 

24,781.96' 1,645.82 

'1,851.89- 

18 , 129 . 50 * 

10,673.41. 

3,245.00' 

3,341.21* 916.84 

1,027.00' 

14,180.84. 

12,486.03* 

2.437.75' 0 0 

4,915.39- 3,822.82 
* 016.94 

72,32 2.14 _ 

285,073.00 7,113.69 


916.84 


No. 6360 

Western Industries Company 
vs. 

Guy T. Helvering 
Commissioner of Internal Reve 


Account 
Value 
Feb. 28-26 


Deprec 1 n 
Reserve 
Jan.1-26 


Depreo'n 
Jan.’ 1 
to 

Rate Feb.28-26 


Total 

Reserve 


Net Valu< 
Peb.28n2f 


82,151.60 


82,151.!60 


33,660.55• 
26,107.70- 
1,851.89- 
i8,129.50- 
10,673.41- 

3,245.00 , 
4 , 258 . 05 - 
1,027.00- 
14,180.84- 
12,486.03- 
2,437.75' 
8,738.21- 
616.94- 

72,322.14- 


292,186.69 ►' 27,871.58 


4,095.54 

4.605.25 
259.31 

2,621.78. 

3.777.19 

1.243.25 
250.59 
116.35 
354.49 

10,547.83 


10 # 

10 

10 

10 

10 

10 

10 

10 

10 

None 

10 


559.55 4,655.09 29,005-146 

412.70 5,017.95 21,589.183 

30.87 290.18 . l,56l.!71 

302.16 2,923.94 15,205.156 

177.89 5,955.08 6,718.33 

54.08 1,297.33'’- 1,947.67 

70.97 321.5S 3.930.49 

17.11 133.46 893.54 

230.35 590.84 13,590.00 

10,547.83 1,938.20 

40.63 40.63 2.397.12 

8,738.21 

616.94 

| • 

_ 72,322.14 

1,902.31 29,773.89 262,412.180 


4,655.09 

5,017.95 

290.18 

2,923.94 

5,955.08 

1,297.33". 

321.5O 

133.46 

590.84 

10,547.83 

40.63 








GUY T. HELVERING. 


57 


Dues and Subscriptions. 291.75 

Traffic Service . 250.00 

Telephone & Telegraph. 246.71 

Miscellaneous. 792.08 

Printing and Stationery. 98.83 

Adjustment of Notes Receivable Balance. 96.47 


<3,765.02 

98 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 12, 1934. | 

United States Board of Tax Appeals. 

Docket No. 42794. i 

i 

i 

Western Industries Company, Petitioner, j 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Praecipe. j 

The Clerk of the Board of Tax Appeals is requested to 
transmit and deliver to the Clerk of the Court of Appeals of 
the District of Columbia copies, duly certified as correct, of 
the following documents: 

1 . The docket entries of proceedings before the Bogrd of 
Tax Appeals. 

2. Pleadings before the Board of Tax Appeals. 

3 . Findings of fact, opinion and decision of the Board, 
including the order of redetermination. 

4. Petition for review. 

5. The statement of evidence agreed upon by the parties 
and settled by a Member of the Board of Ta^t Ap¬ 
peals. 

99 6. Copy of petitioner’s return for 1926, made an 
exhibit to the stipulation herein. 

7. Copies of any orders extending the time for filiiiig the 
record in the office of the Clerk of the Court of Appeals of 
the District of Columbia. 

8 . This praecipe. 

W. W. SPALDING, j 

Counsel for Petitioner, 

1021 Toiver Building, Washington, D. C. 

October 12, 1934. j 
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WESTERN INDUSTRIES CO. VS. 


Service of a copy of the foregoing praecipe acknowledged 
this October 12, 1934. 

ROBERT II. JACKSON, 

Counsel for Respondent . 

100 United States Board of Tax Appeals, Washington. 

Docket No. 42794. 


Western Industries Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 99, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 15th day of 
Nov., 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 
101 United States Board of Tax Appeals. 

Docket No. 42794. 

Western Industries Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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feeding in the United States Court of Appeals for llije Dis¬ 
trict of Columbia, be and it is herebv extended to December 
1, 1934. * ! 

[Seal U. S. Board of Tax Appeals.] | 

(Signed) EUGENE BLACK,! 

emc. Member . 

Dated Washington, D. C., October 22, 1934. 

Now, Nov. 15, 1934, the foregoing is certified frojn the 
record as a true copv. 

B. D. GAMBLE, | 

Clerk, U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No.!6360. 
Western Industries Company, Petitioner, vs. Guy T.l Hel¬ 
vering, Commissioner of Internal Revenue. United States 
Court of Appeals for the District of Columbia. Filed! Nov. 
21, 1934. Henry W. Hodges, Clerk. 
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United States Court of Appeals for the 

District of Columbia 


No. 6360 


WESTERN INDUSTRIES COMPANY, 

Petitioner, 
v . 

GUY T. HELVERING, Commissioner of Internal 

Revenue, 

Respondent. 


BRIEF FOR PETITIONER. 


This is a petition for review of a decision by th^ Board 
of Tax Appeals upholding the determination of a deficiency 
by the Commissioner, for the year 1926, in the amount of 
sixty-nine thousand four hundred four dollars and fifty- 
two cents ($69,404.52); and the questions involved &re: 

1. Was the transfer in 1926 of assets by petitioner to an¬ 
other corporation, in consideration of cash, notes, preferred 
and common stock, a non-taxable transaction uncler the 
provisions of Section 203 of the Revenue Act of 1926? 

2. If the transaction be held not to fall within tjie pro¬ 
visions of Section 203 of the Revenue Act of 1926, was the 
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Commissioner correct in determining (a) that the prefer¬ 
ence stock received by petitioner had a fair market value 
when received by petitioner, and ( b ) that such value was 
not less than $30 per share? 

Statement of the Case. 

Most of the facts were stipulated. The stipulated facts 
* 

are: 

The petitioner herein, Western Industries Company, was 
organized under the laws of California in 1917, for the 
manufacture of alcohol and by-products. 

Pursuant to negotiations extending over a period of 
about six months, on April 9, 1926, it transferred its man¬ 
ufacturing plant and inventory of material and supplies 
and certain other assets to the American Solvents and 
Chemical Corporation (hereinafter referred to as the 
“Chemical Corporation”), a corporation organized in 1926 
for the purpose of consolidating a number of alcohol and 
by-products plants and businesses, for cash and stock of 
said company. The petitioner reported a taxable gain 
under the provisions of Section 203 of the Revenue Act of 
1926, as shown in Statement 4(a) attached as a schedule 
to the original return for the year 1926. 

The cash and notes as shown in said Statement 4(a) were 
received on April 15, 1926. On the same day a cash dis¬ 
tribution of $22,500 was made to the common stockholders 
and on April 26, 1926, a cash distribution of $500,000 was 
made to both the common and preferred stockholders at the 
rate of $50 per share. 

The assets retained by the petitioner were as follows on 
April 9,1926: 
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Ranch . 

Furniture and fixtures . 

Right to purchase stock of a foreign corporation 

Certificate of deposit . 

Cash . 

Notes and accounts receivable. 

Accrued interest . 

Tax refund claims. 

Advanced expenses. 


$1(2,851.92 
8.25 
2/,750.00 

16b,000.00 

34,719.34 

79,774.74 

2,337.47 

5,751.15 

1,282.65 


Total book value. $32^,475.52 

Less: To adjust right to purchase stock of a 
foreign corporation to actual value of $500, 
being amount received therefor later in 1926 217,250.00 


Value of assets retained. $302,225.52 


The liabilities of the petitioner were as follows on April 
9, 1926: 

Accounts payable . $34,356.49 

1925 Federal income tax unpaid. 28,268.49 

1926 Federal income tax as shown by return. . 21,525.45 

Liability for drums returnable by customers. . 2(3,500.00 

i _ 

$107,650.43 

The petitioner has not been dissolved and continued pri¬ 
marily .as a holding company. 

The American Solvents and Chemical Corporation was 
organized through the efforts of H. I. Pfeffer, yho had 
been theretofore identified with the industrial alcohol in¬ 
dustry, for the purpose of consolidating a number of alco¬ 
hol and by-product plants and businesses. In effectuation 
of this purpose, in addition to the property acquired from 
the petitioner, it acquired all of the assets and assumed 
the liabilities of the Jefferson Distilling Company, Crescent 
Industrial Alcohol Company, and Everett Distilling Com¬ 
pany for cash and its preference stock. 33,433.61 shares of 
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its preference stock were issued to the petitioner and the 
three previously mentioned companies in connection with 
the acquisition of their properties, the petitioner receiving 
15,000 shares of preference stock and in addition also re¬ 
ceiving 22,000 shares of common stock. The three other 
companies received no common stock. 

A syndicate was organized to sell to the public approxi¬ 
mately 35,000 shares of the preference stock together with 
some common stock on the basis of $35 a unit, consisting 
of one share of preference and one-half share of common, 
for which the syndicate paid the American Solvents and 
Chemical Corporation $31 per unit. The petitioner, as 
well as the three other companies, agreed not to dispose of 
their preference Stock until the syndicate operations had 
been completed. These operations were completed by No¬ 
vember 1, 1926. 

The tangible book value of the preference stock on April 
9, 1926, as shown by the books of the new company, after 
the acquisition of assets of the petitioner and the three 
other companies and after giving effect to appreciated 
values of fixed assets, was $15.45 a share. The tangible 
book value of the preference stock based on the net book 
value of the assets of the old companies, less the debenture 
bonds, was $4.05 a share at the effective date of transfer. 

During November and December, 1926, and January and 
February, 1927, 3,094 shares of preference stock changed 
hands through the office of Lage & Company, New York 
Stock Exchange brokers and members and managers of the 
syndicate, at prices ranging from $32.50 down to $19.50 a 
share. Early in 1927, the stock was listed on the New York 
Curb. During the week ending April 8, 1927, 100 shares 
of preference stock were sold for $12,125. This was the 
first sale reported on the Curb. During the week ending 
May 6, 1927, 100 shares of preference stock were sold for 
$11, which was the lowest price of the year. By the week 
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ending November 18, 1927, the preference stock whs chang¬ 
ing hands at as high as $23.25. From November lj 1926, to 
July 1, 1931, a total of only about 15,000 shares of prefer¬ 
ence stock had changed hands. j 

In the final determination of the Commissioner, it was 
held that petitioner did not transfer substantially !all of its 
property and that accordingly the transaction did not come 
within the provisions of Section 203 (b) (3) and (li) (1) (a) 
of the Revenue Act of 1926, and that the no-par preference 
stock had a fair market value when received of $30 per 
share. On this basis the taxable gain reported was in¬ 
creased by $507,664.25. 

During all of the year 1926, Western Industries Company 
was the owner of a certificate of deposit in the aifiount of 
$165,000, representing a deposit in the French American 
Bank in San Francisco, California. This certificate of de¬ 
posit is the same certificate of deposit in the same amount 
hereinabove referred to. ! 

The transfer of assets was made by the Western Indus¬ 
tries Company to the Chemical Corporation in 1926. The 
book value of the property so transferred as shown by the 
books of the Western Industries Company was $479,835.75 
(Tr., pp. 27-30, 49-50). j 

Additional facts are established by evidence as follows: 

In addition to the properties referred to in the! formal 
stipulation, filed at the San Francisco hearing, the yVestern 
Industries Company transferred at the same time to the 
American Solvents and Chemical Corporation good will, 
trade marks and patents (Tr., 1, 31). j 

The agreement of transfer between the Western! Indus¬ 
tries Company and the American Solvents and Chemical 
Corporation specifically provided that the Western] Indus¬ 
tries Company should abstain indefinitely from Entering 
into the alcohol industrv and that anv common stock re- 

2v 
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ceived by the Western Industries Company should not be 
sold for a period of three years (Tr., p. 31). 

It was always a condition imposed by the Western In¬ 
dustries Company throughout the negotiations which cul¬ 
minated in the Western Industries Company transferring 
its properties to.the American Solvents and Chemical Cor¬ 
poration, that the Western Industries Company should re¬ 
tain a substantial stock interest in the new company (Tr., 
pp. 31-32). 

During the entire year of 1926 there was no market 
at all on the Pacific Coast for the preference stock of the 
American Solvents and Chemical Corporation, irrespective 
of the condition that the Western Industries Company 
could not market any of the stock during the period of the 
syndicate operation (Tr., p. 32). 

It was essentially necessary for the American Solvents 
and Chemical Corporation to acquire the assets of the 
Western Industries Company in order to bring about the 
organization of the new corporation (Tr., p. 35). 

At the time of the organization of the American Solvents 
and Chemical Corporation, the book value of its assets was 
arbitrarily increased by an item of $1,750,000, represent¬ 
ing patents and good will, subsequently written down to 
one dollar (Tr., p. 36). 

During the period that the preference stock of the Amer¬ 
ican Solvents and Chemical Corporation was being mar¬ 
keted by the underwriting syndicate, the market was sup¬ 
ported by the underwriters (Tr., pp. 38-43). 

The syndicate could not have marketed the preference 
stock handled by the syndicate without supporting the mar¬ 
ket, and at no time during the period of the syndicate oper¬ 
ations was there a free or open market (Tr., pp. 38-43). 

Had the Western Industries Company attempted to sell 
in the open market the preference stock which it received 
at the time of the transaction, it would verv materially have 
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lowered the market value of the stock to as littl^ as $10 
per share (Tr., pp. 41, 42). 

The properties actually transferred to the Chemical Cor¬ 
poration were as follows: 


Plant and Equipment (net) . $262,412.80 

Drums . :.7,190.69 

Finished Goods . 4U754.74 

Molasses and Singlings. 1)0,610.04 

Sundry Supplies . o9,617.59 

Unexpired Insurance . 5,092.18 

Patents and Patent Rights . j2,344.27 

Prepaid Taxes . 813.44 

Total properties transferred. $479,835.75 


(Schedule 4(a) of Tax Return (Tr., p. 56).) 

The Board of Tax Appeals held that because: 

1. Petitioner did not, in the transfer to American Sol¬ 
vents and Chemical Corporation, divest itself of substan¬ 
tially all of its properties, and 

2. The parties had no plan of reorganization, ^hat the 

transaction was not one within the field of SectiorJ 203(b) 
(3) and (e) and (h). | 


The Board further inferred from the evidence Ifhat the 
preference stock received by petitioner had a fair market 
value of $30 per share at the time it was received ajnd that, 
therefore, the Commissioner was correct in increasing its 
taxable income from $126,037.26 to $643,701.51, and! assert¬ 
ing the deficiency as stated in the sum of $69,404.5^. 

Assignment of Errors. 

The Board of Tax Appeals erred: 

(a) In holding that the transaction involving an exchange 
of substantially all of petitioner’s properties to aijid with 













8 


the Chemical Corporation, for cash and stock of that com¬ 
pany, was a taxable transaction and therefore outside the 
scope of Section 203(b)(3) and (e) and (li) of the Revenue 
Act of 1926. 

(b) In holding that the cash assets retained by petitioner 
from such exchange are to be regarded as 1 ‘properties’’ 
within the meaning of Section 203(b)(3) and (li) of the 
Revenue Act of 1926. 

(c) In refusing to hold that the acquisition by the Chemi¬ 
cal Corporation of petitioner’s assets was merely one of 
the steps in the main transaction involving the acquisi¬ 
tion of all properties of the Jefferson Distilling Company, 
Crescent Industrial Alcohol Company, Everett Distilling 
Company, and petitioner; that the acquisition of the prop¬ 
erties of the four companies, including petitioner, consti¬ 
tuted, for income tax purposes, a single transaction involv¬ 
ing the acquisition by one corporation of substantially all 
the properties of other corporations, within the meaning 
of Section 203(h) of the Revenue Act of 1926. 

(d) In holding that in the transaction in question the 
Chemical Corporation did not acquire substantially all of 
the properties of petitioner, within the meaning of Section 
203(h) of the 1926 Act. 

(e) In holding that petitioner did not transfer its proper¬ 
ties to the Chemical Corporation pursuant to a plan of 
reorganization, as that term is employed in the Revenue 
Act. 

(f) In holding that the preference stock of the Chemical 
Corporation had a fair market value when received by peti¬ 
tioner on April 9,1926. 

(g) In holding that such preference stock had a fair 
market value of $30 per share when so received by 
petitioner. 
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(h) In holding that such preference stock had a fair 
market value in excess of $4.05 per share when received by 
petitioner. 

(i) The decision of the Board of Tax Appeals isj: 

First. Contrarv to law. 

Second. Is not supported by sufficient evidence, but 
rather is contrary to the evidence presented in thd tribunal 
below. 

Statutes Involved. 

The pertinent portions of the Revenue Act of 19^6 are: 

“Sec. 202. (a) Except as hereinafter provided in 
this section, the gain from the sale or other disposition 
of property shall be the excess of the amount realized 
therefrom over the basis provided in subdivision (a) 
or (b) of section 204, and the loss shall be the excess 
of such basis over the amount realized.” 

“Sec. 202. (c) The amount realized from th[e sale or 
other disposition of property shall be the suih of any 
money received plus the fair market value of like prop¬ 
erty (other than money) received.” 

“Sec. 203. (b) (3) No gain or loss shall tye recog¬ 
nized if a corporation a party to a reorganization ex¬ 
changes property, in pursuance of the plan of reor¬ 
ganization solely for stock or securities in another cor¬ 
poration a party to the reorganization.” 

“Sec. 203. (e) If an exchange would be within the 
provisions of paragraph (3) of Subdivision (b) if it 
were not for the fact that the property received in ex¬ 
change consists not only of stock or securities per¬ 
mitted by such paragraph to be received without the 
recognition of gain, but also of other property or 
monev, then— 

“(1) If the corporation receiving such other prop¬ 
erty or money distributes it in pursuance of th^ plan of 
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reorganization, no gain to the corporation shall be 
recognized from the exchange, but 

“(2) If the corporation receiving such other prop¬ 
erty or money does not distribute it in pursuance of the 
plan of reorganization, the gain, if any, to the corpora¬ 
tion shall be recognized, but in an amount not in excess 
of the sum of such monev and the fair market value of 
such other property so received, which is not so 
distributed. ’ ’ 

“Sec. 203. (h) As used in this section and sections 
201 and 204— 

“ (1) The term ‘reorganization’ means (A) a merger 
or consolidation (including the acquisition by one cor¬ 
poration or at least a majority of the voting stock and 
at least a majority of the total number of shares of all 
other classes of stock of another corporation, or sub¬ 
stantially all the properties of another corporation).” 

ARGUMENT. 

The transaction whereby the petitioner transferred its 
plant and equipmeht, inventories, patents and patent rights, 
and business to the Chemical Corporation is a transaction 
taxable only under Section 203 (b) (3), Section 203(e), and 
Section 203(h) (1) (A), because 

1. Petitioner, a party to a reorganization, exchanged 
property, in pursuance of the plan of reorganization, for 
stock or securities in another corporation, also a party to 
the reorganization, plus money. Subsection (b) (3), para¬ 
graph 2. 

2. While petitioner did not make such exchange solely 
for stock or securities of the transferee corporation, yet, to 
the extent it asks for relief here, it distributed the money it 
received in the transaction, as contemplated by Subdivi¬ 
sion (e). 
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o. Substantially all of the properties of petitioner were 
transferred to another corporation. Subdivision (h). 

4. The entire transaction was consummated pursuant to 
a plan of reorganization. 

5. The acquisition of petitioner’s assets was one of the 
steps in the main transaction of the acquisition of the 
assets and businesses of Jefferson Distilling [Company, 
Crescent Industrial Alcohol Company, Everett | Distilling 
Company, and petitioner, such main transaction being a 
reorganization within the meaning of the Revenue! Act. 


We will consider, first, the two grounds upon [which the 
tribunal below denied petitioner any relief. 

Substantially All Assets Were Transferred. 

It has been held that where a corporation transfers 
substantially all of its properties to another corporation in 
consideration of the issue of stock or securities, no gain 
should be recognized, regardless of the fact of whether or 


not the transaction was technically a merger or consolida¬ 
tion (Tulsa Oxygen Co . v. Commissioner, 18 B. T. A. 1283; 
Pinellas Ice^S ColdjStorage Co. v. Commissioner } 287 U. S. 
462). \Y\MMf\ -o 1 t* tO (SPUCj""] 

The question then is whether or not the petitioner trans¬ 
ferred “substantially all of its properties”. 

In the instant case, the petitioner had total net assets of 
a book value of $674,410.84 at the date of transfer. Of this 
total amount, properties of a value of $479,835.75 were 
transferred, leaving the petitioner with net assets of a value 
of $194,575.09, or with total assets of a value of $3^)2,225.52 
and liabilities of $107,650.43. It is true that if we Jcompare 
the total net assets transferred with the total net 4ssets re¬ 


tained, it appears that 71.2% of the total net assjets were 
transferred. However, money retained by the petitioner 
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must be eliminated from consideration as “property” 
within the meaning of Section 203. That section provides 
that gain shall not be recognized in certain exchanges, but 
where other property or money is received, the gain will be 
recognized in an amount not in excess of the value of the 
other property or money. The word “money” is used not 
less than seven times in the section and in every case it 
appears to be clear that “money” is something distinguish¬ 
able from “property” within the meaning of the section. 

The total money on hand at the time of the transaction con- 

* 

sisted of $34,719.34 plus a certificate of deposit in bank in 
the amount of $165,000, or a total of $199,719.34. Eliminat¬ 
ing this, it is clear that substantially all of the properties 
were transferred. 

Where a word is repeated in an act, the presumption 
obtains that it was used in the same sense throughout the 
enactment, unless from the context a different meaning is 
to be inferred. As said in Lewis Sutherland’s Work on 
Statutory Construction, Section 399, “a word or phrase 
repeated in a statute will bear the same meaning through¬ 
out the statute, unless a different intention appears”. 
There is nothing in the context of Subdivision (h) (1) of 
Section 203 to indicate that Congress intended a meaning 
for the word “properties” appearing therein different 
from the sense in which the word, in the singular, was used 
in Subdivisions (b)(5), (d)(1), (e), (e)(1), (e)(2) and 
(f) of the same section. 

In the case of State of Texas v. United States , 6 Fed. 
Supp. 63, 66, decided February 6, 1934, the United States 
District Court for the Western District of Missouri, com¬ 
posed of three Justices, said: 

“Finally, if there were any doubt as to the conclu¬ 
sion that the ‘restraints and prohibitions’ referred to 
in paragraph (15) include all restraints and prohibi- 
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no reso- 
ow it is 


assets 




tions, that doubt is altogether removed by h consid¬ 
eration of the identical language used in title 11 of the 
same act. ‘Where the same word or phrase is used in 
different parts of a statute, it will be presumed to be 
used in the same sense throughout.’ 59 C. J. 1003; 
Pampanga Sugar Mills v. Trinidad, 279 U. S. 211, 
218, 49 S. Ct. 308, 73 L. Ed. 665.” 

! 

The Entire Transaction Was Consummated Pursuant to a 

Plan of Reorganization. 

The Board of Tax Appeals sees no plan of reorganiza¬ 
tion because there was no formal agreement and 
lution adopted by petitioner. In the opinion be 
said, “We have not been advised of any understanding 
reached during such negotiations respecting a plhn of re¬ 
organization, and it appears that no formal agreement was 
entered into covering the transfer of petitioner’s 
(Tr., p. 17). 

It is difficult to reconcile this view with the record, be- 
cause it fails to accord with stipulated facts and unques¬ 
tioned facts. The stipulation states unequivocally that 
petitioner, “pursuant to negotiations extending over a 
period of about six months, on April 9, 1926, 
transferred its manufacturing plant and inventory of 
materials and supplies and certain other assets to the 
American Solvents and Chemical Corporation, a corpora¬ 
tion organized in 1926 for the purpose of consolidating a 
number of alcohol and by-products plants and businesses 
for cash and stock of said company .” (Tr., p. 27.) (Italics 
ours.) 

The Chemical Corporation was organized through the 
efforts of H. I. Pfeffer, who had been theretofore identified 
with the Industrial alcohol industry, i( for the purpose of 
consolidating a number of alcohol and by-products plants 
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and businesses. In effectuation of this purpose , in addition 
to the property acquired from petitioner , it acquired all of 
the assets and assumed the liabilities of the Jefferson Dis¬ 
tilling; Company, Crescent Industrial Alcohol Company and 
Everett Distilling Company for cash and its preference 
stock.’’ (Tr., p. 28.) (Italics ours.) 

In addition there was uncontradicted evidence that while 
the agreement was closed through the medium of telegrams, 
letters, telephone messages and verbal communications 
(Tr., p. 31) that it; was always a condition imposed by the 
Western Industries Company, if a transfer of the proper¬ 
ties should be made, that it should retain a substantial 
stock interest in the new company (Tr., pp. 31, 32). 

We know of no rule of law, or even of business practice, 
which requires that an agreement between corporations or 
persons can be recognized only if cast in a formal docu¬ 
ment, or that corporate acts lose validity because not 
memorialized in formal minutes. The “understanding 
reached during the negotiations respecting a plan of reor¬ 
ganization 7 ’, of which the Board of Tax Appeals say they 
have not been advised, is written large in the stipulation 
and foregoing evidence. Are we to conclude, notwithstand¬ 
ing the actual organization of the Chemical Corporation for 
the purpose of effecting this consolidation, and after six 
months negotiations the actual transfer to it of petition¬ 
er’s assets for a definite consideration, that the parties had 
not reached an understanding or that they had no definite 
plan to follow? 
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The acquisition of petitioner’s assets was one of the steps 
in the main transaction of the acquisition of the assets and 
businesses of Jefferson Distilling Company ; Crescent Indus¬ 
trial Alcohol Company, Everett Distilling Comp|any, and 
petitioner, such main transaction being a reorganization 
within the meaning of the Revenue Act. j 

The stipulation of facts contains the following (jEtec. 28): 

“VI. The American Solvents and Chemical Corpo¬ 
ration was organized through the efforts of B. I. Pfef- 
fer, who had been theretofore identified with tjhe indus¬ 
trial alcohol industry, for the purpose of consolidating 
a number of alcohol and by-products plants ^nd busi¬ 
nesses. In effectuation of this purpose, in addition to 
the property acquired from the petitioner, it I acquired 
all of the assets and assumed the liabilities ofj the Jef¬ 
ferson Distilling Company, Crescent Industrial Alco¬ 
hol Company and Everett Distilling Company! for cash 
and its preference stock. Upon organization the 
American Solvents and Chemical Corporation issued 
$2,200,000 6%% ten-year sinking fund gold djebenture 
bonds, 100,00 shares of no-preference stock j^nd 150,- 
000 shares of no-par common stock. The bonds and a 
substantial part of the stock were floated to taise the 
cash required for the acquisition of the properties of 
the petitioner and the three other companies. 33,433.61 
shares of the preference stock were issued to the peti¬ 
tioner and the three previously mentioned companies 
in connection with the acquisition of their properties, 
the petitioner receiving 15,000 shares of preference 
stock and in addition also receiving 22,000 shares of 
common stock. The three other companies received 
no common stock.” 


Mr. Pfeffer testified in part as follows (Rec. 



“We acquired all of the assets of the othfer three 
companies. It was essentially necessary to acquire the 
assets of the Western Industries in order to brins: 
about the organization of the new corporation.” 
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It therefore affirmatively appears that the purpose of 
the organization of the Chemical Corporation was the con¬ 
solidation of the assets and businesses of a number of units 
of the industrial alcohol industry; that in furtherance of 
this purpose that corporation acquired all assets and as¬ 
sumed the liabilities of three of the companies; that, exclud¬ 
ing money on hand, the Chemical Corporation acquired all 
of the net assets of petitioner; and that the acquisition of 
petitioner’s assets was necessary to the organization of 
the Chemical Corporation or, in other words, had such 
assets not been acquired from petitioner, there would have 
been no American Solvents and Chemical Corporation and, 
therefore, no acquisition of all of the assets of the other 
companies named. 

It will not be contended, we assume, that the acquisition 
of all of the assets of the Jefferson Distilling Company, 
Crescent Industrial Alcohol Company, and Everett Dis¬ 
tilling Company, did not constitute a reorganization within 
the meaning of Section 203 (h) (1) of the act. 

The foregoing facts having been put in evidence, our view 
is that the several steps incident to the acquisition of the 
companies named constitute one transaction, for income 
tax purposes, a transaction whose character is to be de¬ 
termined by the consolidation of the assets and businesses 
of the four companies. 

The case of Mente Company v. Commissioner, 24 
B. T. A. 401, 404, is in point. There, as here, the question 
for decision was 'whether the several steps taken consti¬ 
tuted a reorganization, within the meaning of that term in 
the Revenue Act of 1926. We quote from the opinion in 
that case: 

“ Counsel for petitioner admit that the case falls 
within section 204 (a) (7), except for the phrase ‘in 
connection with a reorganization’. They say that the 
petitioner acquired the Burlap Company assets in 
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liquidation and upon the dissolution of that company 
and they contend that the dissolution of a corporation 
is not a reorganization within the meaning of |he law. 
We think that this argument is premised on ^oo nar¬ 
row a view of the matter. It is not enough |to look 
only at the dissolution of the Burlap Company and 
to use that as a basis for deciding the questioh. The 
several steps taken by the directors and stockholders 
of the twro companies on the same day must be taken 
into consideration as they were obviously each a part 
of the entire scheme. Those steps, stated in brief, 
were: (a) resolutions of petitioner’s directors to 
acquire the entire stock of the Burlap Company for 
stocks and bonds of petitioner; (b) the actual exchange 
of Burlap stock for stock and bonds of petitioner; 
(c) resolutions to dissolve the Burlap Company and 
for petitioner to acquire its assets in consideration of 
petitioner’s assumption of its liabilities; (d) ;lie exe¬ 
cution of an act of dissolution of the Burlap Cqmpany; 
(e) the acquisition by petitioner of the Burlap Com¬ 
pany’s assets subject to its liabilities. Wh(^n these 
several steps were completed the same persons w r lio 
had owned the stock of the Bui'lap Company owned all 
the stock of petitioner. We think that deary these 
transactions bring the case within the definition of 
a ‘reorganization’ contained in section 302 (h) (1), and 
that upon consideration of these several steps! it must 
be held that petitioner acquired the Burlap Company’s 
assets ‘in connection with a reorganization’.” 

The Board of Tax Appeals had occasion previously to 
consider the question under discussion in George G. Moore 
v. Commissioner, 19 B. T. A. 364, 370. In the course of 
the opinion in that case, the Board said: 

“The ultimate question is the net gain, if any, to 
petitioner from the series of related and interdepend¬ 
ent transactions. In determining this, must wej as both 
parties to the proceeding have done, consider the sev¬ 
eral transactions as separate and distinct, each giving 
rise to possible gain or loss, or consider theni as one 
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transaction and measure petitioner’s gain or loss by 
the ultimate result to him by their performance? 
Where a general purpose is carried out by a series of 
separate contracts, such as those here involved, all 
interdependent and all intended to effect a definite 
result understood and agreed upon before any one of 
the several obligations is assumed, the realization of 
taxable income by one of the individual parties is de¬ 
termined by the result to him of the several transac¬ 
tions. Cf. Minneapolis Syndicate, 13 B. T. A. 1303; 
B. H. Perry & Co., 12 B. T. A. 328; Mellon v. United 
States, 279 Fed. 910. 

******* 

“We hold that as to this taxpayer these several re¬ 
lated transactions were in effect one transaction and 
the methods used or forms adopted to effect the result 
agreed upon were not material, the taxability of this 
petitioner being determined not by the form, but by 
the result. Cf. Western Maryland By. Co. v. Commis¬ 
sioner, 33 Fed. (2d) 695; Weiss v. Steam, 265 U. S. 
242; United States v. Phellis, 257 U. S. 156; Gulf Oil 
Corporation v. Leiuellyn, 248 U. S. 71. No amount 
should have been included in petitioner’s return for 
the year 1921 as a gain from the sale of the lease or 
as a deduction for commissions paid the bankers. The 
amounts in question are merely factors in the deter¬ 
mination of the gain or loss sustained by him as a re¬ 
sult of the transaction.” 

The case of Perry Oil & Gas Company v. Motter, C. C. A. 
10, 66 Fed. (2d) 309, 311, is also in point. The question 
there, as here, was whether a reorganization, within the 
meaning of that term in the Revenue Act of 1926, has been 
consummated. On this question the Court said: 

“To avoid this conclusion the collector then under¬ 
takes to separate the component parts of this single 
transaction. I He ignores the fact that the contract 
declares the purpose of the transaction to be the ac- 
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quisition of the leases; that possession of the leases 
was delivered as of a date prior to the contract; that 
the Olean had $700,000 of other assets not bargained 
for or acquired; that the stock was delivered under an 
optional arrangement to accomplish the transfer of the 
leases; and that the charter was surrendered |thc day 


after the stock was delivered. 


A similar ef¬ 


fort to treat two steps in a single transaction) as two 
separate transactions was rejected by this ([ourt in 
Tulsa Tribune Co. v. Commissioner , 58 F. (2d) 937, 
940, wherein we said : 


44 ‘As it seems to us, the attempt to break th}s trans¬ 
action up into two elements by saying that Jone^ bought 
the property and then transferred it to the Corpora¬ 
tion in exchange for its capital stock is not only un¬ 
fair, but untrue.’ 

“In Carter Publications v. Commissioner , 28 B. T. A. 
—, the sale of properties was accomplished by the two 
steps of a transfer of stock followed by a dissolution. 
The Board of Tax Appeals held: 

“ ‘In the circumstances herein some of petjtioner’s 
stockholders took legal title to the stock of tjhe Fort 
Worth Record Co., but only for the purposes qf carry¬ 
ing out the agreement with Hearst. * * * The 

whole series of acts, corporate and otherwise, consti¬ 
tuted only a single transaction in which the petitioner 
purchased certain tangible assets for cash.’ ”! 


The preference stock of the Chemical Corporation had 
no fair market value when received by petitioner. If this 
contention be denied, we submit that the value |of such 
stock did not exceed the original book value of $4.05 per 
share. 

The Commissioner determined and the Board; of Tax 
Appeals has upheld a fair market value of the preferred 
stock of the Chemical Corporation, at the time it was re¬ 


ceived, of $30 per share. This was the book valhe based 
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on the appreciated value of the properties plus $1,750,000 
for good will, and the price at which the stock was sold by 
the syndicate, despite the fact that the stock was received 
by the petitioner under an agreement not. to dispose of it 
until such time as the syndicate had completed its opera¬ 
tions (Stipulation, Rec. 29). From this restriction the 

stock handled bv the syndicate was free. 

•> * 

It was shown by the testimony of the witness Bocqueraz 
that there was no market for the preference stock of the 
Chemical Corporation on the Pacific Coast. He testified 
(Rec. 32): 

“At no time during 1926 was there any market on 
the Pacific Coast for preference stock of the American 
Solvents and Chemical Corporation, irrespective of the 
condition that we could not market the stock during the 
period of the syndicate operations.” 

It is significant that at the time of the transaction and at 
all times during the syndicate operation any effort to market 
the large block of stock received by petitioner would have 
seriously affected the market (Tr., p. 41). The stock, irre¬ 
spective of the restriction against disposition, could have 
been disposed of only if petitioner were willing to make a 
substantial sacrifice. In order to sell the stock at anything 
like $30 per share, it was necessary for the syndicate to 
support the market at all times during the syndicate opera¬ 
tion, which lasted from April until November (Tr., pp. 
42, 43). 

The Board states that the witness Lage for petitioner 
testified that the fair market value of the stock was $30 per 
share at the time it was received. This conclusion cannot be 
supported if Lage’s testimony in its entirety is fairly and 
reasonably considered (Rec., 38-49). Concededly he was 
an expert (Tr., p. 41) and was familiar with similar situa¬ 
tions in his own experience (Tr., p. 41). He explains that 


the market was never a free market, that to get tjhe price 
asked by the syndicate the market required nursing, actual 
support in the way of purchases, and required a pjeriod of 
six months to sell 35,000 shares, and that to place petition¬ 
er’s stock on the market at the time the syndicate was oper¬ 
ating \vould have lowered the market very materially—in 
his opinion, to around $10 a share (Tr., pp. 41-43) .j 
If then, as appears from the stipulation and testimony, 

1. The 15,000 shares of preference stock could not be 
sold at all for an indefinite period; 

2. It required a period of six months and the 
handling of an experienced brokerage firm, in a sup¬ 
ported market to sell 35,000 shares at $30; 

3. All or a substantial part of the 15,000 shares could 
at no time have been sold without very materially 
lowering the market to a point, in the opinion of an ex¬ 
pert, around $10 per share, and so entailing a heavy 
sacrifice; 


4. There was no market at all for the stoc 
Pacific Coast; 


k on the 


5. The wide fluctuations in the prices obtained for a 


limited number of shares, within a short period 

6. The disparity between the tangible book v 
the prices asked by the syndicate in a supported 


of time; 

blue and 
market; 


can it be said that the stock, at the time it was received, had 
a fair market value at all, much less a fair market value of 
$30 per share? 

In Champlin v. Commissioner of Internal Revenue, 71 
Fed. (2d) 23, 29, largely because of the pendency of the law 
suit affecting title to certain underlying assets, the Circuit 
Court of Appeals for the Tenth Circuit held that certain 
stock had no fair market value when received bvjthe tax- 




payer. The Court cites Ihe authorities on this question as 
follows: 

“This construction of the statute has been uniformly 
sustained by the courts. In O’Meara v. Commissioner 
(C. C. A. 10) 34 F. (2d) 390, this court was confronted 
with a situation where producing oil properties, includ¬ 
ing drilling riggs, casing, and other personal property 
which had a market value, the title to which was not in 
dispute, were transferred to a corporation in exchange 
for stock. The evidence in that case as to the lack of a 
fair market was not as convincing as the evidence in 
this case. It \vas there held that no taxable gain re¬ 
sulted from the transaction. The opinion of Judge 
Phillips makes it unnecessary to extend the discussion 
here. It may be noted, however, that this court held 
that stock which must be sacrificed in order to convert 
it into cash, does not have an exchangeable value 
within the meaning of the statute. 

“This decision was followed in Sclioenheit v. Lucas , 
(C. C. A. 4) 44 F. (2d) 476, 480, where real estate of a 
conceded market value was exchanged for stock in a 
corporation. It was held that no taxable gain resulted 
because there was no market upon which the stock 
could be sold ‘for an amount reasonably approximate 
to its intrinsic value’. 

“The O’Meara case was also followed by the Second 
Circuit in Mount v. Commissloner, 48 F. (2d) 550, 
where property was exchanged for stock of a corpora¬ 
tion, that court holding that since it appeared that 
there was no fair market for the stock, recourse could 
not be had to its intrinsic value.” 

Turning to the alternative contention, reference is made 
to the Board’s decision in the case of Wallis Tractor Com¬ 
pany and J. 7. Case Plow Works , 3 B. T. A. 981. In that 
case the Tractor Company and the Plow Works transferred 
their physical properties to a new company in considera¬ 
tion of its preferred and common stock. A portion of the 
stock of the new company was marketed by a firm of in- 


vestment bankers. During the period the bankers were 
marketing the stock, they actively supported the market. 
The Board held that the prices indicated by the salts during 
the syndicate period were not indicative of fair market 
prices because of this fact. The book values of the assets 
of the old companies were greatly appreciated on jhe books 
of the new company on the basis of appraisals. The Board 
further found that the value of the stock of the ijiew com¬ 
pany should be based on the depreciated cost of the assets 
of the old companies. | 

i 

In the instant case, the situation and that of tlje Wallis 
Tractor Company are almost identical. A new company 
was formed to take over the assets and business of several 
operating companies. The physical assets were appreci¬ 
ated on the books of the new company. The stokk of the 
company was marketed by a syndicate which actively sup¬ 
ported the market during syndicate operations. A large 
block of stock could not have been sold without Seriously 
affecting the price. Therefore, the price for which the stock 
was sold by the syndicate is not indicative of the actual 
value of the stock. 

Based on the depreciated cost of the assets transferred 
to the Chemical Corporation, the preferred stock had a 
book value of $4.05 per share. This, if the stock can be 
said to have had any market value at all, is the best and the 
only fair evidence of value. 

To this, the Board of Tax Appeals opposes onl^ the ob¬ 
servation that in the Wallis Tractor Company ea^e “there 
was proof of the fair market value of the assets behind 
the stock. That is lacking here.” The answer 1}o this is 
two-fold. It is, in the first place, a stipulated facf that the 
tangible book value of the preference stock base^I on the 
net book value of the assets of the old companies^ less the 
debenture bonds, was $4.05 a share at the effective date of 
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transfer. This ought to be sufficient, but even if it could 
be said that the draftsmen of the stipulation did not make 
it sufficiently comprehensive, it would be error to sustain a 
valuation clearlv wrong. In such case, where the value 
found bv the Commissioner was clearlv wrong and would 
impose an unwarranted and unjust burden on the taxpayer, 
error can be avoided onlv bv the ascertainment of the cor- 

* V 

reet value. The principle established by the United States 
Supreme Court in the case of Helvering , v. Taylor , United 
States Supreme Court Advanced Opinions, Vol. 79, Xo. 5, 
page 326, applies here, “and the case should properly be 
remanded to the Board of Tax Appeals for a new hearing, 
on the grounds of incorrectness in determination of the de- 
ficiency, even though the taxpayer has failed to prove facts 
from which a correct determination may be made”. 

All of which is respectfully submitted. 

Joseph C. Meyerstein, 

San Francisco , California , 
i William W. Spalding, 

W ashing ton, D. C., 
Counsel for Petitioner. 

Mason, Spalding & McAtee, 

Washington, D. C., 

Of Counsel. 
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In the United States Court of Appeals 
for the District of Columbia ! 


No. 6360 


Western Industries Company, petitioner 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR R KYI FAY OF THE DECISION O 
UNITED STATES BOARD OF TAX APPEALS 


F THE 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in this case is that of 
the Board of Tax Appeals (R. 12-18), which is 
reported in 30 B. T. A. 809. i 

JURISDICTION 

This appeal involves a deficiency in income 
taxes for the year 1926 in the amount of $69,434.52, 
and is taken from a decision of the Boa^d of 
Tax Appeals entered June 1, 1934 (R. 18). j The 
case is brought to this Court by petition for re- 

(i) ! 


9 


view tiled August 28, 1934 (R. 19), pursuant to 
the provisions taf Sections 1001-1003 of the Rev¬ 
enue Act of 1926, e. 27, 44 Stat. 9, as amended 
bv Section 1101 of the Revenue Act of 1932, c. 209,. 
47 Stat. 169. 

QUESTIONS PRESENTED 

1. Whether a transfer of part of petitioner’s 
assets to the American Solvents & Chemical Cor¬ 
poration was a reorganization within the meaning 
of the Revenue Act. 

2. Whether fliere is any evidence to support the 
Board’s decision that the preference stock of the 
American Solvents & Chemical Corporation had a 
fair market value of $30 per share. 

STATUTES INVOLVED 

The pertinent statutes involved will be found 
in the Appendix, infra, pp. 30-31. 

STATEMENT 

The evidence consisted of oral testimony and a 
stipulation (R. 27). The facts as found by the 
Board of Tax Appeals are as follows (R. 12-15): 

The petitioner, a California corporation then en¬ 
gaged in alcohol distillation, on April 9,1926, trans¬ 
ferred its manufacturing plant, inventory of ma¬ 
terials and supplies, goodwill, trade marks, patents, 
and certain other assets, having a book value of 
$479,835.75, to the American Solvents & Chemical 
Corporation, hereinafter referred to as the Chem- 
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ical Corporation, for $580,000 cash, notes in the 

amount, of $78,537.26, 15,000 shares of preference 

! 

stock, and 22,000 shares of common stock bf the 
Chemical Corporation. The petitioner retailed as¬ 
sets of a book value of $302,225.52, including ja cer¬ 
tificate of deposit in the amount of $165,00^ and 
cash amounting to $34,719.34, and had liabilities of 
$107,650.43 at the time of the transfer, the nej book 
value of such retained assets being $194,575.0^. On 
April 15, 1926, it made a cash distribution olj $22,- 
500 to its common-stock holders and on Apifil 26, 
1926, it made a cash distribution of $500,000 jto its 
common and preference stockholders at the r^ite of 
$50 per share. The petitioner continued to jexist, 
primarily as a holding company (R. 12-13). j 
The outstanding common and preference stcjck of 
the petitioner at the time of the transfer in 1926 
was $500,000 par value, divided into 2,500 shares of 
preference and 7,500 shares of common, each (}f the 
par value of $50. In 1927 it completed a plant at a 
cost of about $158,000 for the manufacture of slcetic 
acid (R. 13). j 

The Chemical Corporation was organized ^pril 
9, 1926, for the purpose of consolidating a nmjnber 
of alcohol and byproducts plants and businessejs for 
cash and its stock. In addition to the property 
of the petitioner, it acquired all the assets an^l as¬ 
sumed the liabilities of the Jefferson Distilling 
Company, Crescent Industrial Alcohol Company, 
and Everett Distilling Company for cash an(jl its 
preference stock. Upon its organization the 
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Chemical Corporation issued $2,200,000 of 6%-per- 
cent 10-year sinking-fund bonds, 100,000 shares of 
no par preference stock, and 160,000 shares of no 
par common stock. It issued 33,433.61 shares of 
preference stock to the petitioner and the three 
other companies in connection with the acquisition 
of their properties. No common stock was issued 
to the three other companies for assets. At the 
time of its organization the Chemical Corporation 
placed an arbitrary value of $1,750,000 on patents 
and good will (R. 13). 

The preference stock of the Chemical Corpora¬ 
tion was entitled to cumulative dividends of $3 per 
annum and to participate with the common stock 
in additional dividends up to $1 per share. It was 
callable at $60 per share plus accrued dividends and 
upon liquidation was entitled to $40 per share plus 
accrued dividends. It was convertible into common 
stock, share for share. In April 1926 a syndicate, 
of which Lage & Company, a member of the New 
York Stock Exchange, was a member, purchased 
about 35,000 units of the stock from the Chemical 
Corporation for $31 per unit for the purpose of sell¬ 
ing it to the public for $35 per unit. A unit con¬ 
sisted of one share of preference stock and one-half 
share of common stock. The common stock had no 
fair market value (R. 13-14). 

The petitioner and the three other companies 
agreed not to dispose of the preference stock they 
had received until the syndicate operations had 
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been completed. The petitioner also agreed to re¬ 
frain indefinitely from entering into the alcohol in¬ 
dustry and not to sell the common stock for a period 
of three years. The syndicate operations werejcom- 
pleted about November 1, 1926. While the fetock 
was being sold the syndicate placed an undisclosed 
number of bids in the market for the stock at $30 
per unit (R. 14). j 

From November 1926 to February 1927 inclu¬ 
sive, 3,094 shares of the preference stock changed 
hands through the offices of Lage & Company and 
other members of the syndicate, at prices ranging 

from $32.50 down to $19.50 per share. The itock 

l 

was listed on the New York Curb Market earlv in 
1927. The first sale on the New York Curb 'Mar¬ 
ket occurred during the week ending April 8, 1927, 
and involved 100 shares at $12,125 per share, tour¬ 
ing the week ending May 6,1927, a like quantify of 
the stock was sold for $11 per share, which wafe the 
lowest price of the year. By the week ending No¬ 
vember 18, 1927, the stock was selling for as high 
as $23.25 per share. About 15,000 shares of the 
stock changed hands from November 1, 192$, to 
July 1, 1931 (R. 14). j 

The tangible book value of the preference ^tock 
of the Chemical Corporation on April 9, 1926, 
based on the net book value of the assets acquired 
from the petitioner and the three other companies, 
less the amount of the debenture bonds, was $4.05 
per share. The earnings of the preference stock for 
the period from April 9, 1926, to December 31, 
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1926, were $1,845 per share. Dividends of 75 cents 
per share were paid on the stock October 1, 1926, 
and January 1,1927, and then suspended for a con¬ 
siderable period. The preference stock of the 
Chemical Corporation had a fair market value on 
April 9,1926, of $30 per share (R. 14). 

The return filed by the petitioner for 1926 
showed a gain of $643,701.51 from the transaction, 
this sum being the difference between the sale price 
of $1,123,537.26 for the assets transferred and their 
book value of $479,835.75. The selling price was 
arrived at by adding to the amount of cash and 
notes received the preference stock at a fair mar¬ 
ket value of $30 per share and the common stock at 
$0.68181 per share. Of the gain so computed, the 
petitioner returned as taxable income the sum of 
$136,037.26, representing the difference between the 
amount of cash and notes received in the sale and 
the amount of cash distributed to stockholders. In 
his determination of the deficiency the respondent 
determined that the preference stock had a fair 
market value of $30 per share when received by 
the petitioner and that the transaction was not 
within the provisions of Section 203 (h) (1) (A) 
of the Revenue Act of 1926. Accordingly, he in¬ 
creased the taxable gain on the transaction from 
$136,037.26 to $643,701.51 (R. 14-15). 

The Board of Tax Appeals sustained the Com¬ 
missioner's determination and petitioner seeks a 
review in this Court. 


SUMMARY OF ARGUMENT 


1. The reorganization statutes were designed to 
postpone the recognition of gain in those j cases 
where the taxpayer entered into a transaction 
which resulted in merely a formal change. Where 
the taxpayer substantially changed its position 
Congress did not intend to disregard the gain.! The 
reorganization provisions must be read in this set¬ 
ting and the definition upon which petitioner re¬ 
lies is limited to transactions which partake df the 
nature of mergers or consolidations. The transac¬ 
tion in this case fails in several particulars to 

i 

satisfy the requirements. There was no phjn of 
reorganization; petitioner did not dissolve, nof was 
there any change in its corporate structure!; the 
proportion of cash to stock was so large that jpeti- 
tioner’s proprietary interest after the transfer was 
not substantially in proportion to its contribution 
to the combined business and the Chemical |Cor¬ 
poration did not assume petitioner’s liabilities. 
Moreover, the transaction in this case does not 
satisfy the statutory requirement that substantially 
all of the taxpayer’s assets be transferred to an¬ 
other corporation. Petitioner retained a substan¬ 
tial proportion of its assets. 

2. The Board’s determination of the fair market 
value of the preference stock is supported by\ the 
Commissioner’s determination and the evidence. 
Accordingly, this question of fact is not open to 
reexamination in this Court. 


20906 — 35 - 
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I 

The transaction was not a reorganization 

As a general rule gains upon exchanges of prop¬ 
erty are taxable. Section 203 (a) of the Revenue 
Act of 1926 (infra, p. 30) in terms so declares, 
“except as hereinafter provided in this section.” 
The transaction here involved was a disposition of 
property which produced a profit, and the question 
is whether petitioner is relieved from the tax by the 
exceptions contained in Section 203. It is, of 
course, well settled that one claiming an exemption 
from tax must bring himself squarely within the 
provisions of the statute under which he claims 
such exemption. The rule is equally applicable to 
a taxpayer who claims the benefit of exceptional 
treatment. Bowers v. Lawyers Mortgage Co., 285 
U. S. 182,187. 

The exemption upon which the petitioner relies 
is contained in Section 203 (b) (3), as modified by 
Section 203 (e). Section 203 (b) (3) provides 
that “No gain or loss shall be recognized if a cor¬ 
poration a party to a reorganization exchanges 
property, in pursuance of the plan of reorganiza¬ 
tion, solely for stock or securities in another corpo¬ 
ration a party to the reorganization.” (Italics 
supplied.) This provision is qualified by Section 
203 (e), which provides that money or property 
other than stock or securities may enter into the 

•V 

transaction but, if not distributed by the corpora- 
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tion pursuant to the plan of reorganization,! shall 
be taxable to the extent that gain is involved! 

The word “reorganization” as used in the sec¬ 
tion is defined in Section 203 (h) (1), which, so 
far as applicable here, is as follows: | 

The term “reorganization” means (|A) a 
merger or consolidation (including the ac¬ 
quisition by one corporation of * * * 

substantially all the properties of another 
corporation), or (B) a transfer by a cor¬ 
poration of all or a part of its assets tp an¬ 
other corporation if immediately aftei* the 
transfer the transferor or its stockholders 
or both are in control of the corporation to 
which the assets are transferred * * *. 

“ Control” is defined in Section 203 (i) aip the 
ownership of at least 80% of all classes of stock, 
including at least 80% of the voting stock. 

Petitioner’s case depends upon whether the 
transaction satisfies one of these definitions. It 
is clearly not within the clause (B) definition be¬ 
cause of the absence of the requisite control, peti¬ 
tioner says that the Chemical Corporation! ac¬ 
quired “ substantially all the properties of another 
corporation”, and hence that clause (A) of the 
statutory definition literally applies. However, 
the quoted words do not stand alone in the 
definition. They constitute a parenthetical clause 
modifying the words “merger or consolidation ” 
and it is necessary to consider the definition as a 
whole. 
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The rule is thus stated in Helvering v. Morgan's,. 
Inc., 293 U. S. 121,126: 

But the true meaning of a single section 
of a statute in a setting as complex as that 
of the revenue acts, however precise its lan¬ 
guage, cannot be ascertained if it be consid¬ 
ered apart from related sections, or if the 
mind be isolated from the history of the in- 
eome-tax legislation of which it is an integral 

Cv O 

part. 

The underlying purpose of the statute was to re¬ 
lieve from the tax only those transactions which 

«/ 

effect purely formal adjustments in corporate 
structures. Cortland Specialty Co. v. Commis¬ 
sioner, 60 F. (2d) 937 (C. C. A. 2nd), certiorari 
denied, 288 U. S. 599; West Texas Refining & D. 
Co. v. Commissioner, 68 F. (2) 77 (C. C. A. 10th).. 
In the Revenue Act of 1918 (c. 18, 40 St at. 1057) 
the first attempt was made to deal with this situa¬ 
tion and relieve purely paper profits from taxation. 
This legislation proved unsatisfactory, and in pre¬ 
senting the reorganization provisions of the Reve¬ 
nue Act of 1921 (c. 136, 42 Stat. 227), the report of 
the Senate Finance Committee stated (S. Rep. No. 
275, 67th Cong., 1st Sess., p. 11) : 

Section 202 (subdivision c) provides new 
rules for those exchanges or “trades” in 
which, although a technical “gain” may be 
realized under the present law, the taxpayer 
actually realizes no cash profit. 

Thus Congress never intended that the reorganiza¬ 
tion nrovisions should be extended to sales or other 
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transactions which substantially change the tax¬ 
payer’s situation. This is now well settled. Cort¬ 
land Specialfj) Co. v. Commissioner, supra; Pinellas 
Ice Co. v. Commissioner, 287 U. S. 462; Prairie Oil 
& Gas Co. v. Matter, 66 F. (2d) 309 (C. C. A. ljoth); 
Lonsdale v. Commissioner, 32 F. (2d) 537 (C. C. A. 
8th), certiorari denied. 280 IT. S. 575. Accordingly, 
not every acquisition of substantially all the prop¬ 
erties of another corporation is within the purview 
of this statute. ! 

As introduced in the House of Representatives 
the Revenue Act of 1921 defined the term “ Reor¬ 
ganization ” simply as a merger or consolidation. 
In the Senate there was added to this definitioju the 
case where one corporation acquires at least ma¬ 
jority of the voting stock and at least a | ma¬ 
jority of the total number of shares of all <^tlier 
classes of stock of another corporation, or substan¬ 
tially all the properties of another corporation. 
H. Conference Rep. No. 486, 67th Cong., 1st Sess., 
pp. 17-18. This was the origin of clause (A) 
of the definition in Section 203 (h), Revenuej Act 
of 1926. The addition made by the Senate was 
thrown into parentheses, thus showing that while 
Congress was extending the definition of 4 6 reorgan¬ 
ization” so as to include transactions which tvere 
not strictly mergers or consolidations, it was never¬ 
theless intended to exclude transactions which yrere 
wholly foreign to mergers or consolidations. 
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This parenthetical definition was considered in 
Pinellas Ice Co. v. Commissioner, supra, and the 
Court said (pp. 469-470) : 

The words within the parenthesis may 
not be disregarded. They expand the 
meaning'of “merger” or “consolidation” so 
as to include some things which partake of 
the nature of a merger or consolidation but 
are beyond the ordinary and commonly ac- 
cepted meaning of those words—so as to 

JL O 

embrace circumstances difficult to delimit, 
but which in strictness cannot be designated 
as either merger or consolidation. 

"We think that this statement marks the limit of 
the expanded meaning and that the parenthetical 
language of clause (A) is applicable only where 
the transaction is closely related to a merger or 
consolidation. 1 C. II. Mead Coal Co. v. Commis¬ 
sioner, 72 F. (2d) 22 (C. C. A. 4th); G A K Mfg. 
Co. y. Commissi oner,IQ F. (2d) 454 (C. C. A. 4th), 
now pending in the Supreme Court on writ of cer¬ 
tiorari, No. 187, October Term, 1935; John A. Nel¬ 
son Co. v. Commissioner, Id F. (2d) 696 (C. C. A.. 
7th), now pending in the Supreme Court on writ 
of certiorari, No. 61, October Term, 1935. 

This view finds support in the fact that the next 
Revenue Act added a definition which covered a 
transfer of corporate assets by a transaction not 
partaking of the nature of a merger or consolida¬ 
tion. When Congress reenacted the reorganization 
provisions in the Revenue Act of 1924 (c. 234, 43 
Stat. 253), there was included the additional defi- 
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nition (Section 203 (h) (1) (B)), which appears 
as clause (B) of Section 203 (h) (1), Revenue Act 
of 1926 (infra, p. 31), viz: a transfer by a corpora¬ 
tion of all or a part of its assets to another corpora¬ 
tion if immediately after the transfer the trans¬ 
feror, or its stockholders, or both, are in contrjol of 
the corporation to which the assets are transferred. 
When this language was inserted in the Revenue 
Act of 1924 its purpose was thus explained by the 
House Committee on Ways and Means (H. Rep. 
No. 179, 68tli Cong., 1st Sess., p. 16): 

Subdivision (li) (1) contains a definition 
of reorganization which corresponds tcj> the 
definition contained in section 202 (c) (2) 
of the existing law. The onlv change in the 
definition is to include within its terms the 
case of a transfer by a corporation of all or 
a part of its assets to another corporation if 
immediately after the transfer the tfans- 

i/ 

feror or its stockholders, or both, are in con¬ 
trol of the corporation to which the assets 
are transferred. This is a common type of 
reorganization, and clearly should be in¬ 
cluded within the reorganization provisions 
of the statute. 

See also S. Rep. No. 398, 68tli Cong., 1st Sess., p. 17. 

Thus it appears that Congress intended clause 
(B) to include transactions which were not 
provided for by clause (A), and it is also apparent 
from the legislative history of clause (B) that the 
two definitions were intended to be mutually exclu • 
sive. To achieve that result it is necessary to limi 
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the scope of clause (A). Hence we submit that, 
as indicated by the Supreme Court in the Pinellas 
case, supra, it is applicable only to those transac¬ 
tions which approach true mergers or consolida¬ 
tions. This construction leaves to clause (B) the 
field or transfers of corporate assets which are ac¬ 
complished by transactions having no resemblance 
to mergers of consolidations. Clauses (A) and 
(B) are in this way brought into complete har¬ 
mony, and the true significance of the parenthetical 
modification of 4 ‘merger or consolidation” is given 
effect. 

Moreover, unless this construction be adopted, 
there is presented the anomalous situation of hav¬ 
ing two applicable definitions with different re¬ 
quirements, for both clause (A) and clause (B) 
include transfers of assets from one corporation to 
another, and clause (B) contains a requirement for 
control by the transferor or its stockholders which 
is omitted in clause (A). It is only by limiting 
clause (A) to mergers, consolidations, or transac¬ 
tions partaking of their nature that this result can 
be avoided. 

This added requirement of control in clause (B) 
must be accorded its proper significance. It is 
definitelv established that in order for a transferor 
to receive the benefit of the statute it must acquire 
an intimate interest in the affairs of the transferee. 
Pinellas Ice Co. v. Commissioner, supra. If the 
transaction approaches a merger or consolidation, 
and clause (A) of Section 203 (h) (1) applies, this 


15 


continuity of interest exists. Hence no minimum 
stock interest is expressly required in a elausje (A) 
reorganization. Where, however, the transaction 
does not approach a merger or consolidatioji, but 
instead assumes the character of a substantial 
rather than a formal change. Congress was Unwill¬ 
ing to treat it as a reorganization unless, aj$ pro- 
vided by clause (B), “the transferor or its stock¬ 
holders or both are in control of the corporation to 
which the assets are transferred.” 

Thus Congress has seen tit to make a distinction 
between the two situations where the transferee 
takes over the operation of the properties of an¬ 
other corporation (1) by a merger, consolidation, 
or something akin thereto, or (2) by a transaction 
unrelated to a merger or consolidation. When 
viewed in the light of the general purpose d>f the 


statute not to recognize gains or losses arising from 
transactions involving mere formal changes in the 
business structure, it is submitted that this distinc¬ 
tion is a reasonable one. Certainly it cannot be 
doubted that where a corporation has divested it¬ 


self of substantially all of its assets by a sa|e, its 
relationship to those assets has undergone a sub¬ 
stantial change and for tax purposes the transac¬ 
tion should be regarded as closed. Accordingly, 
Congress was unwilling to recognize transfers of 
assets as reorganizations unless they were e(ither 
(1) accomplished in connection with a merger or 
consolidation, as expanded by clause (A), op (2) 

29906—35 - 3 
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accompanied by an 80% proprietary control of tlie 
transferee, and thus came within clause (B). 

In view of what has been said above, we regard 
it as settled that the transactions under clause (A) 
must partake of the nature of a merger or consoli¬ 
dation. Therefore, it becomes important to inquire 
what are the elements of a strict merger or consoli¬ 
dation. They were defined in Cortland Specialty 
Co. v. Commissioner, supra (p. 939), as follows: 


A merger ordinarily is an absorption by one 
corporation of the properties and franchises 
of another whose stock it has acquired. The 
merged corporation ceases to exist, and the 
merging corporation alone survives. A con¬ 
solidation involves a dissolution of the com¬ 
panies consolidating and a transfer of corpo¬ 
rate assets and franchises to a new company. 

We believe it is true that mergers or consolida¬ 
tions embrace the following elements: (1) An agree¬ 
ment between two or more corporations to combine 
their enterprises. (2) The continued participation 
of the stockholders of the combining corporations. 
(3) The assumption by the surviving corporation of 
the liabilities of the old company (both ex contractu 
and ex delicto ). (4) The dissolution of some or all 
of the old companies. 

In addition, there are various formal requisites, 
such as a formal agreement specifying the plan in 
detail; the specific ratification by a required pro¬ 
portion of the stockholders; recording with a spe¬ 
cific State officer and the payment of a fee, etc. It 
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is clear enough that Congress was not concerned 
with such details as these. 

We think that the obvious requirements of the 
statute follow closelv the substantial elements of 
mergers and consolidations stated above. The stat¬ 
ute requires that the transaction be an exchange as 
distinguished from a sale. The general rule in| Sec¬ 
tion 203 (a) (infra, p. 30) applies to a “sale ojr ex¬ 
change.” But the exception upon which petit joner 
relies (Section 203 (b) (3) (infra, p. 30) is liihited 
in its application to exchanges. 

A plan of reorganization is required and the Su¬ 
preme Court has held it to be essential. Gregory 
v. Helvering, 293 IT. S. 465. The plan must be a 
corporate plan between two or more corporations, 
since Section 203 (b) (3) requires that “a corpora¬ 
tion a party to a reorganization” receive fo|r its 
property “stock or securities in another corpora¬ 
tion a party to the reorganization.” 

A corporation which transfers its assets in pur¬ 
suance of a plan of reorganization must preserve 
its interest in the assets transferred. Pinella§ Ice 
Co. v. Commissioner, supra. Since Section 20d (b) 
(3) postpones the tax only upon “stock or securities 
in another corporation a party to the reorganiza¬ 
tion”, it seems logical that the continuity of inter- 
est must be evidenced by such stock or securities. 
So far as the clause (A) transfers are concerned 
the statute specifies no definite measure of conti¬ 
nuity. But it seems clear that it must be the {sub¬ 
stantial equivalent of the property transferred. 
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This seems to follow from the fundamental purpose 
of the statute to postpone the tax only in cases 
where there is a formal rather than a substantial 
change. This view is further supported by the fact 
that the transferee of the corporate assets is re¬ 
quired to assume the basis of the transferor for the 
purpose of depreciation, depletion, and gain or loss 
upon subsequent dispositions of the property. See 
Section 204, Revenue Act of 1926. The statutory 
plan is to defer taxation upon condition that the 
property exchanged shall continue to be dealt with, 
for tax purposes, upon the same basis as that used 
by the transferor. Thus the transferee is not per¬ 


mitted to “step up” the basis to the value at the 
time of acquisition or the amount of the consider¬ 
ation paid to the transferor. This plan is perfectly 
consistent with the application of the reorganiza¬ 
tion provisions solely to formal changes where the 
same proprietors are employing the same assets in 
the same business. Since the transferor corpora¬ 
tions and their stockholders are the ones to benefit 
by the reorganization provisions, it is reasonable to 
believe that Congress expected that the offsetting- 
burden of using the old basis would be borne by 
them through their proprietary interest in the 
transferee. It is also significant that Section 
203 (b) (3) limits the tax-free property solely to 
stock or securities and that cash or property other 
than stock or 1 securities is permitted to be received 
tax free only to the extent that it does not represent 
gain (Section 203 (e), infra, p. 30). Such “other 
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property or money” was referred to in the legisla¬ 
tive history 1 as “boot”, and it seems clean that 

%/ 7 

Congress expected it to be comparatively insignifi¬ 
cant in amount. Accordingly, we submit thalt the 
proportion between “stock or securities”, oh the 
one hand, and “other property or money”, oji the 
other hand, should be subjected to close scrutiny in 

i 

determining* the applicability of the statute. 

Under earlier Acts it was the rule that stock¬ 
holders realized income upon an exchange oi se¬ 
curities even where they represented a different 
interest in the same business enterprise ( Marr v. 
United States, 268 U. S. 536, 540), and it seems 


clear that the reorganization provisions were 
primarily designed to postpone the tax upon such 
paper profits (C. II. Mead Coal Co. v. Con^mis- 
sioner, supra (p. 27)). We submit that the Court 
should be slow to extend the application of the 
statute to other fields. 


With respect to the assumption of liabilities, 


the general rule is that where one corporation jsells 


or otherwise transfers all of its assets to another 


corporation, the latter is not liable for the debts 
and liabilities of the transferor. But this rule is 
not applicable where the transaction amounts to 
a merger or consolidation or where the purchasing 
corporation is merely a continuation of the jsell- 
ing corporation. TU est Texas Refining & D. Co. v. 

1 H. Rep. No. 179, 68th Cong., 1st Sess., p. 14; S. Rep. No. 
-'♦398, 68th Cong., 1st Sess., p. 15. 
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Commissioner, 68 F. (2d) 77; Jones on Insolvent 
and Failing Corporations, p. 293; Consol. Gas Co. 
v. Balto. County, 98 Md. 689; Mayor and C. C. of 
Baltimore v. Bait, and Ohio R. R. Co., 6 Gill 
(Md.) 288. Since the statute as interpreted by the 
Supreme Court in the Pinellas ease, supra, makes 
a sharp distinction between sales and reorganiza¬ 
tions, and since the statute deals with a combina¬ 
tion in which ! the old proprietors have a contin¬ 
uing interest, it would be reasonable to expect to 
find the surviving corporation recognizing its lia¬ 
bility for all claims attaching to those assets or 
growing out of their use under the old corporate 
structure. 

With respect to dissolution, it would appear that 
a combination of enterprises which preserves the 
requisite continuity of interest would ordinarily 
result in the dissolution of the old corporation. In 
this view it would be necessarv to define “substan¬ 


tially all the properties", where this language ap¬ 
pears in clause (A), as all except the property nec¬ 
essary to the winding up of the old corporation’s 
affairs. We do not contend that the old corpora¬ 
tions should immediately dissolve in order that the 
transaction should partake of the nature of a 
merger or consolidation. In strict mergers or con¬ 
solidations they are not always permitted to dis¬ 
solve immediately (see Connecticut statute re¬ 
ferred to in Arrow-Hart <£* H. Co. v. Comm’n, 291 
U. S. 587), but if there is required a plan of reor¬ 
ganization whereby the old business is to be con- 
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ducted under a changed corporate structure (Port¬ 
land Specialty Co. v. Commissioner, supra, p. $j)40), 
it seems consistent with the scheme of the statute 
to require that the plan should include the ultijnate 
dissolution of the constituent corporations ( For- 
dyce v. Helvering, 76 F. (2d) 431 (App. D. 0.)). 
The statute does not deal with a mere association 


of coexisting corporations, but with a continuing 
business in a new form. If Congress intended to 
permit the old corporations to remain alive and 
hold indefinitely the stock or securities evidencing 
a continuation of interest, it has encouraged, as 
tax-free, transactions which would result pro tmito 
in eliminating the tax upon corporate dividends to 
be subsequently paid upon such stock. This result 
would inevitably follow, because corporations pay 
no tax upon dividends received from other domes¬ 
tic corporations. Section 234 (a) (6), Revenue 
Act of 1926. There is no evidence anywhere (hat 
Congress intended to be so generous. The legis¬ 
lative history evidences a purpose merely to defer 
the taxation of the gains involved in a reorganiza¬ 
tion, and it is not to be supposed that in achieving 
that result Congress was willing to permanently 
exempt from taxation large amounts of corporate 
dividends. 

In view of the above, we think there is a sojind 
basis for the conclusion that clause (A) reorgani¬ 
zations should substantiallv satisfv the basic |ele- 
ments of mergers and consolidations, but that | the 
formal requisites may be dispensed with. 
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The transaction here under examination fails 
in several particulars to satisfy the requirements 
discussed above: (1) there was no plan of reor¬ 
ganization; (2) petitioner did not transfer sub¬ 
stantially all its assets; (3) petitioner did not dis¬ 
solve, nor was there any change in its corporate 
structure; (4) the proportion of cash to stock was 
so large that petitioner’s proprietary interest after 
the transfer was not substantially in proportion to 
its contribution to the combined business, and the 
transfer therefore resulted in a change of sub¬ 
stance rather than a change of form; (5) the Chem¬ 
ical Corporation did not assume petitioner’s lia¬ 
bilities. 

We shall briefly discuss each of the points enu¬ 
merated above. 

(1) The negotiations leading up to the transfer 
of petitioner’s assets lasted over a period of about 
six months (R. 27), but there was no formal agree¬ 
ment to close the transaction (R. 31). The clos¬ 
ing was accomplished by telegrams, letters, tele¬ 
phone messages, and verbal communications be¬ 
tween petitioner’s vice president and Mr. Pfeffer, 
representing the Chemical Corporation (R. 30-31). 
The Chemical Corporation was organized for the 
purpose of consolidating a number of alcohol and 
by-products plant businesses, and in addition to 
the acquisition of part of petitioner’s assets it ac¬ 
quired all the assets of three other companies (R. 
28). Under these circumstances the absence of a 
formal plan is persuasive that no such plan was in 
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existence. No attempt was made to offer inj evi¬ 
dence any resolution the petitioner may have 
adopted on the subject (R. 17). Since the exist¬ 
ence of a plan is essential ( Gregory v. Helvering, 
supra), we submit that the Board properly jtook 
into account the fact that no plan was showily 

2. Petitioner transferred assets of a book value 
of $479,835.75 and retained net assets of a book 
value of $194,575.09 (R. 12-13). These figures are 
obtained by attributing all of petitioner’s liabilities 
on the date of transfer to the retained assets (R. 
28). But even accepting the figures on that basis, 
it appears that petitioner transferred only 72% of 
its assets, retaining 28%. The Board held that this 
was not a sufficiently large proportion of the assets 
to comply with the statutory requirement that 
“substantially all” be transferred. Support for 
such a conclusion may be drawn from the decision 
of this Court in Good Mfg. Co. v. Burnet, 58 F. (2d) 
685, where it was held that 88% control of stock was 
not a control of “substantially all” the stock within 
the meaning of the affiliation statutes. See also 
Burnet v. Bank of Italy, 46 F. (2d) 629 (C. G. A. 
9th), certiorari denied, 283 U. S. 846, and United 
States v. Cleveland, P. & E. R. Co., 42 F. (2d) 413 
(C. C. A. 6th). 

Petitioner suggests that the cash should be dis¬ 
regarded in determining the proportion of assets 
transferred because the statute distinguishes £ash 
from other property. Petitioner’s construction of 
the statute is inadmissible. As heretofore pointed 
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out, Section 203 (b) provides that an exchange in 
connection with a reorganization solely for stock or 
securities shall be tax-free, while Section 203 (e) 
modifies that requirement by permitting “ other 
property or money” to enter into the transaction. 
It is clear, we submit, that the word “other” is used 
to distinguish the term “property” from stock or 
securities and not, as petitioner suggests, to distin¬ 
guish it from cash. This Court so construed a com- 
parable section of the Revenue Act of 1928 in 
Fordyce v. Helvering, supra. 

(3) The transaction did not contemplate the dis¬ 
solution of petitioner and it remained in business. 

Petitioner agreed to refrain from entering into 
the alcohol industry (R. 31), but in 1927 it com¬ 
pleted a plant costing approximately $15S,000 for 
the manufacture of acetic acid (R. 28). It also 
built another plant to utilize alcohol made by the 
Chemical Corporation (R. 33). Petitioner in¬ 
tended to continue as a holder of alcohol stocks, 
to be engaged in the alcohol industry (R. 33-34). 
As pointed out above, the continued holding of 
stock has the effect of making the dividends non- 
taxable. The result is that after this transaction 
petitioner reported neither the profits earned by 
its former assets nor the dividends declared bv the 
new company. Petitioner retained all its corpo¬ 
rate powers and made no change in its corporate 
structure. After the transfer there were two co¬ 
existing corporations, with petitioner holding about 
14% of the common stock of the Chemical Corpo- 
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ration and about 15% of its preference stock- It 
is clear, we submit, that by the transfer the |peti- 

i 

tioner completely changed its former relationship 
to the assets transferred to the Chemical Corpora¬ 
tion and did not continue the conduct of the tame 
business with the same assets under a different cor¬ 
porate form. Its corporate existence was notjcon- 
tinued for a temporary purpose connected with the 
winding up of the business. 

(4) Petitioner received for its assets, in addi¬ 
tion to the common stock and preference stock of 
the Chemical Corporation, $580,000 cash and ljotes 
in the amount of $78,537.26 (R. 12). The ^ash 
alone exceeded the book value of the assets trans¬ 
ferred ($479,835.75 (R. 12)), and, accepting the 
figures reported by petitioner on its tax return, the 
total consideration received for its assets was 
valued at $1,123,537.26 (R. 14). Accordinglv, ljiore 

i 

than 50% of the total consideration was cash. For 
the reasons set forth above, we submit that siuph a 
large proportion of cash is inconsistent with a cor¬ 
porate reorganization which involves merely a for¬ 
mal change. In effect, petitioner disposed of niore 
than 50% of its proprietary interest. We tliink 
that such a transfer is beyond the purview of a stat¬ 
ute dealing solely with exchanges for stock or| se¬ 
curities and permitting cash and other property to 
be received only as “boot”. j 

(5) The Chemical Corporation did not assikme 
petitioner’s liabilities. This was in contrast \yith 
the arrangements which the Chemical Corporation 
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made to assume the liabilities of the other companies 
which it acquired (R. 35). As pointed out above, 
it is one of the indicia of a reorganization, as dis¬ 
tinguished from a sale, that the surviving corpora¬ 
tion assume the liabilities of the old company. 

For the reasons above stated, we submit that the 
transaction under examination was not a reorgan¬ 
ization within the meaning of the Revenue Act. 
The record furnishes no adequate basis for deter¬ 
mining whether or not the acquisition of the Jeffer¬ 
son Distilling <£ Denaturing Company, the Everett 
Distilling Company, and the Crescent Industrial 
Alcohol Company by the Chemical Corporation (R. 
35) constituted a reorganization. But if it were 
otherwise, we submit that petitioner would not, as 
a matter of course, be a party to such a reorganiza¬ 
tion. The only transaction in which petitioner par¬ 
ticipated was the transfer of its own assets, and 
we think the suggestion is fantastic that it should 
be regarded a$ a party to a reorganization, because 
at the same time the Chemical Corporation was en¬ 
gaged in such a transaction with others. 


The preference stock had a fair market value of $30 per 

share 

Petitioner questions the valuation of $30 per 
share which the Commissioner placed upon the 
preference stock of the Chemical Corporation and 
contends (1) that it had no fair market value, or, 
in the alternative, (2) that its value did not exceed 
the book value of $4.05 per share. 
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In its tax return petitioner used the figure of 
$30 per share but stated (R. 55) “The actual value 
of the Preferred Stock was probably less than 
$30.00 per share, but it does not appear that the net- 
gain to be recognized would be affected thereby.” 
One of the managers of a syndicate which under¬ 
wrote about 34,000 shares in April 1926. at $3l| per 
share (R. 47) testified that he considered such (pur¬ 
chase price a fair market value (R. 40, 49). jThe 
syndicate acquired the stock for the purposjs of 
placing it on the market at $35 per unit of I one 
share of preference stock and one-half sharj? of 
common stock (R. 47). In its tax return petitioner 
treated the common stock as having a per share 
value of $0.68181 (R. 56). The Board of jTax 
Appeals held that the the common stock had no fair 
market value (R. 14). All of the stock was pold 


by November 1, 1926, without loss to the syndic! 


ate, 


and the testimonv shows that the svndicate con- 
siclered the offering price as fair. After the com¬ 
pletion of the syndicate operations the stock sold 
for as much as $32.50 per share (R. 14). This 
evidence supports the Commissioner’s determina¬ 
tion that the preference stock had a fair market 
value of $30 per share (R. 15). | 

The fact that petitioner agreed not to sell (the 
stock until the syndicate operations were com¬ 
pleted (R. 29) does not affect the question! of 
value. Fair market value means the price tlhat 
would be agreed upon by a willing seller an^l a 
willing buyer, and there is no room in that defjni- 
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tion for the conception that the stock of those 
who can but do not sell is without a fair market 
value. This is not a case of a taxpayer being de¬ 
prived of a market. Petitioner simply agreed not 
to sell. Otherwise, the stock is no different from 
other shares for which there was a market at the 
price used by the Commissioner. Any other rule 
would open wide the door to tax avoidance. Tax¬ 
payers could defer turning their property into cash 
and thus postpone taxable income until the rates 
became lower. When the question has arisen it 
has been uniformlv held that the Government can- 
not, of necessity, be left to the mercy of agree¬ 
ments between individuals. Wright v. Commis¬ 
sioner, 50 F. (2d) 727 (C. C. A. 4th), certiorari 
denied, 284 U. S. 652; Newman v. Commissioner, 
40 F. (2d) 225, 41 F. (2d) 743 (C. C. A. 10th), cer¬ 
tiorari denied, 282 U. S. 858; Henritze v. Commis¬ 
sioner, 28 B. T. A. 1173, 1176; G & K Mfg. Co. v. 
Commissioner, 76 F. (2d) 454 (C. C. A. 4th)." 

The question of value turns on the facts. The 
decision of the Board of Tax Appeals has the sup¬ 
port of the Commissioner’s determination and the 
evidence above referred to. Under the circum¬ 
stances we submit that this Court has no dutv to 
reexamine the facts ( Helvering v. Rankin, 295 

- The G & K Mfg. Co. case is now pending in the Supreme 
Court upon writ of certiorari, No. 187, October Term, 1935. 
However, the Court limited the writ and declined to review 
this question. 
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U. S. 123), and that the findings of the Board must 
be accepted ( Beaumont v. Helvering , 73 F. ^2d) 
110, 111 (App. D. C.)). 

CONCLUSION 

In view of the foregoing, we respectfully submit 
that the decision of the Board of Tax Appeals 
should be affirmed. 

Frank J. Wideman, 
Assistant Attorney Generdl. 

Sew all Key, 

J. Louis Monarch, 

Special Assistants to the Attorney General . 

November 1935. 



A PP K NDIX 


KKVENUE ACT OF 1926, C. 27, 44 STAT. 9 

Sec. 203. (a) Upon the sale or exchange of prop¬ 
erty the entire amount of the gain or loss, deter- 
mined under section 202, shall be recognized, except 

as hereinafter provided in this section. 

***** 

(b) (3) No gain or loss shall be recognized if a 
corporation a party to a reorganization exchanges 
property, in pursuance of the plan of reorganiza¬ 
tion, solely for stock or securities in another corpo- 

ration a party to the reorganization. 

***** 

(e) If an i exchange would be within the pro¬ 
visions of paragraph (3) of subdivision (b) if it 
were not for the fact that the property received in 
exchange consists not only of stock or securities 
permitted by such paragraph to be received without 
the recognition of gain, but also of other property 
or money, then— 

(1) If the corporation receiving such other 
property or money distributes it in pursuance of 
the plan of reorganization, no gain to the corpora¬ 
tion shall be recognized from the exchange, but 

(2) If the corporation receiving such other 
property or money does not distribute it in pur¬ 
suance of the plan of reorganization, the gain, if 
any, to the corporation shall be recognized, but in 

(30) 
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an amount not in excess of the sum of such money 

i 

and the fair market value of such other property 
so received, which is not so distributed. 


* 


* 


* 


* 


(h) As used in this section and sections 201 ijtnd 


204- 


(1) The term “reorganization” means (A) a 
merger or consolidation (including the acquisition 
by one corporation of at least a majority of the vot¬ 
ing stock and at least a majority of the total num¬ 
ber of shares of all other classes of stock of another 
corporation, or substantially all the properties of 
another corporation), or (B) a transfer by a cor¬ 
poration of all or a part of its assets to another 
corporation if immediately after the transfer |the 
transferor or its stockholders or both are in control 
of the corporation to which the assets are trans¬ 
ferred, or (C) a recapitalization, or (D) a mere 
change in identity, form, or place of organization, 
however effected. 

* -X- * * * 

(i) As used in this section the term “control” 
means the ownership of at least 80 per centum of 
the voting stock and at least 80 per centum of i;lie 
total number of shares of all other classes of stock 
of the corporation. 
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